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Merzpert & Kyte v. Hosss& Fenner, Administrators. 
>] 


1. Where a surety has given verbal notice to the creditor fo sue the prin 
cipal, to entitle him to a discharge, he must show, that by neglecting to 
sue, an injury has been sustained by bim. 

2. If such notice and injury be shown, it is a good defence both atlaw and in 
equity. ‘The statute in this respect is merely curaulative. 

2. But without proof of the injury, it is no defence in either court. 

4. And if such defence be omitted in a suit at law, it cannot be afterwards 
asserted in chancery, it is waived. 

5. A billin chancery may be dismissed at the final hearing for want of equi- 

ty, though there be no demurrer, and though the answer does not insist 

on the want of equity by way of demurrer under the statute. 


Tus was a suit in Chancery, commenced in October, 
1827, by N. Herbert and E. G. Kyle, copartners, against 
John Hobbs, administrator, and Elizabeth H. Fennell, ad- 
ministratrix of James Fennell, deceased, in the Circuit 
Court of Madison county. ‘The complainants charge in 
their bill, that they became securities to a note made in April 
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JULY 1830, 
we 
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1820 by L. Robinsen and payable to the defendantsia De- 
cember, for $1516 57, on which partial payments had been 


Herbert and made; that Robinson died, and in 1524, the complainants 


yle 
v. 
Hobbs and 
Fennell. 


feeling uneasy, verbally requested Hobbs to bring suit on 
the note immediately against Patton, who was the admin- 


a—-«--~s istrator of Robinson, as they wished to be relieved from 


their responsibility; that Hobbs replied that Patton had 
agreed to pay the debt sooner than it could be obtained by 
suit; and charge that he did not comply with their request; 
that in September 1826, the defendants brought separate 
suits on said note, at law, one against Robinson’s adminis- 
trator, and the other against the complainants, and that on 
the llth May, 1827, judgment was rendered against the 
complainants for $1262 64; they charge that they did not 
know that a notice in writing was requisite, and took it 
for granted from the answer of Hobbs, that the defendants 
had made an agreement with Patton, and would not look 
to them; and they took no further steps; that they never 
“onsented to any agreement for delay. They admit that 
Robinson’s administrator has paid $893 99 on the judg. 
ment, but charge that the remainder is yet due, and that 
the administrator now refuses to pay any more, and has 
reported the estate as being conditionally insolvent; they 
insist that by reason of the delay, they are about to be in- 


jured by the collection of the balance of the judgment; 


that they could not defend at law; and therefore they pray 
that the defendants be perpetually enjoined from enforc- 
ing the judgment at law against them. 

The defendants by their answer deny that they ever 
made any agreement with Patton by which they deprived 
themselves of the right to sue kim; and they insist that no 
injury has been sustained by the complainants, because the 
estate of Robinson was then as solvent as it was at the 
time of his death; and if insolvent then it was so from the 
first; and that the defendants made no defence at law, but 
suffered judgment by default. 

Lewis, a witness, was examined by the complainants 
to establish the fact of notice to sue; he also proved that 
Hobbs stated that the reason he had not sued was, that Pat- 
ton had told him that he would pay it as soon as he could 
get it by law. 

Patton, the administrator, examined by the defendants, 
deposed, that in the fall of 1822 he qualified as administra. 
tor; that this claim was the second or third one presented 
to him for payment; that in 1823, one of the defendants 
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‘uid him he should have to bring suit on the note ifhe did syzy 130, 
not pay it; and that he replied that it would be entirely un- ~V 
necessary, as the money would be got as soon without suit; Herbert and 
‘ os Kyle 

that at that time he considered the estate as fully solvent; v. 
that after this, a large claim was presented, which, if success- Hobbs and 
. . Fennell. 
ful, would make the estate insolvent; that then he stopped __--_-_. 
payments, and returned the estate as being contingently in- 
solvent; that the suit on the large claim was yet undeter- 
mined. He said that if the note had been sued on in Robin- 
son’s lifetime, it would probably have been paid; and pos- 
sibly, if sued against him as early as was possible, but this 
was doubtful; that the property of the estate had diminish- 
ed in value by the fall of prices. He stated however that 
no agreement was ever made which destroyed or suspend- 
ed the right of the defendants to sue him, and that the es- 
tate was as solvent as when Robinson died. 

The cause was tried at October term, 1828, before Judge 
Perry, who decreed for the defendants, from which the 
complainants appealed to this Court. 


Hvrcutson, for the appellants. Whena creditor is re- 
quested by a surety to sue the principal, he must doso im- 
mediately. Itis an absolute right, at law,and inequity. «47 “ens 
To be available as a defence at law, the notice must be in a 383, 17 ‘4 
writing; but independently of the statute, the defence is of 17, ibid, 17, 
equitable jurisdiction. No objection however can be ta-°°* 
ken for want of equitable jurisdiction, the defendants have g paws of Ala 
not demurred, but have answered, and have not prayed ~~ 
the benefit of a demurrer in their answer, as the statute Rep. 369. 4 


provides. It is then too late to make this objection. ibid, 20, 10 
‘ JONES. Vere 


Branpon, contra. A mere delay to sue in this ease is 
not sufficient to discharge the sureties; there was no agee- 
ment to extend the time; and unless there be such agree- 
ment, actual injury must be proved; and here there is 
nonein fact. The statute is only cumulative; the defence 
insisted on, if available, was good to the action at law, and 
having been waived there, cannot now be insisted on.@ «7; pitten 129 
No discovery is prayed, but such proof is relied on as could ! — 
he produced at law; there is nothing even which would cares K. 2150 
have given Chancery jurisdiction in the first instance. 389. 


Hopkins, on the same side. To sustain sucha defence 
where verbal notice is relied on, the loss sustained in con- 
anquence of the delav must be proved; else there ean be 
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JULY 18%. 0 defence, either at law or in equity. There isan entire 
failure in this. No request to sue was made in the life- 

a and time of Robinson, and itis not shewn when his estate was 
. © reported insolvent; nor that there was time enough for a 
titte and recovery, before it was so reported, and after the notice.* 

‘ennell. ‘a z 

ontommes According to the evidence, the estate was as solvent at one 
time as another, though it cannot be known until the re- 

sult of the large claim is ascertained, whether it is or ever 

was solvent. But we insist on the want of jurisdiction: 

it is immaterial if the answer claim it or not; if the bill 

does not give jurisdiction, the answer cannot; even con- 

sent cannot give jurisdiction. ‘The answer need not claim 

the benefit of a demurrer to entitle the defendant to objec- 
oLaw? of Ala. tions to the bill; the effect of the statute@ is to give to the 
rt Stewart 20Swer the effect of ademurrer. The same objection was 
> made in this Court in the case of Li/is vs. Bibb, ® and over- 
hs Pha ruled. The detence should have been urged to the suit 
1 Stewart 31. at law; the question is well settled that the Court which 


1 Joins. cases Sam Sted ats , it i “e ak i 
492, 4961 first obtains jurisdiction, when it is concurrent, takes it 
9 Wheat. 532. conclusively. © 





Hvutcuison, in conclusion, An injury is established 
in this case; the property has declined in value, and the 
estate is now declared insolvent. ‘The doctrine in Chan- 
cery is, that a delay to sue discharges, and it does not re- 
quire injury to be proved; a failure to comply with the re. 
quest is sufficient. Chancery will protect securities with 
particular care. It is contended by the appellees that 
Chancery has no jurisdiction in such cases, and if it has, 
it is now waived by the omission to defend at law in thig 
case. The idea of a defence of this kind first originated in 
aCourt of Chancery. ‘In New York, when such a defence 
was first offered in the Courts of law, it was resisted on the 
ground of its being available only in equity. In Aing vs. 

$17 John.384. Baldwin, decided in the Senate of New York,¢ the opin- 
ion of Kent was overruled, and it was acknowledged that 
this was a Chancery defence. We insist that the defence 
was of concurrent jurisdiction. Cases of usury are cited 
to shew that the defenee should be made at law; but usury 
is always considered as a defence purely legal. Cases are 
also cited, such as the one in Littell, where defences at 
law were attempted, but failed; here no defence at law 
was attempted; the party preferred asserting his claim for 





*Note. And even if a recovery had been had against Patton, it would 
have been an individual Joss to him; this isan equitable cansideration. 
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relief in a Court of Chancery, and he had the right toeleet serpy je30, 
} 


the tribunal in which he should make his complaint. i ii 
Herbert and 
By JUDGE CRENSITAW. The bill seeks relief in — 
equity on the supposition that the defence would have been Hobbs and 
unavailing in the action at law, because the request to sue . snl 
was not in writing as required by the act of Assembly. @ aLaws of Ala, 
‘The answer denies that Fennell’s administrators were pre a 
vented from bringing suit by reason of any agreement with 
the administrator of Robinson, and avers that no prejudice 
or injury has resulted in consequence of any delay to sue, 
and that Robinson’s estate is in no worse condition than it 
was at the time of his death. The testimony does not ma- 
terially contradict the answer, but in fact supports it i: 
several respects. 
In the argument, it wes contended on the part of the a - 
pellants, that the neglect to sue on request the administra- 
tor of the principal, and the consequent accruing of injury 
to the securities, was, in equity, a discharge of the securi- 
ty, and that ifthe request had been in writing, it would 
have been a good discharge in law. 
Weare of opinion, that a neglect to sue on a verbal re- 
quest, and consequent injury thereon, is by the securities 
available as a defence both in law and equity; and that as 
the securities did not insist on its benefit in their defen 
to the action at law, they are now precluded froin re a : 
ing on it as a ground of equitable jurisdiction. 
‘The opinion of this Court pronounced by Judge Taylor, 
in the case of Bruce v. Edwards, settles the doctrine, that 
our statute which requires the request to sue to be in avri- 
ting in order to discharge the security, is cumulative mere- 
Jy of what the law was before the enactment of the statute; 
and that to make a plea of this nature available at common 
jaw, it is necessary to aver and prove that the principal! 
has become insolvent after notice given to sue him, and 
that the means of recovering the debt of him, have been 
lost by the plaintiff’s negligence. 
In the present case, the answer does deny that there was 
any contract or agreement to éxtend the time of payment, 
or that the appellants have sustained any injury by reason 
of a delay to sue their principal. And a mere verbal re- 
quest to sue, without a resulting injury, is no discharge of 
the security either in law or equity. 
But it is insisted, that our statute regulating proceedings 
in Chancery. @ vistesily prohibits the Court from dismiss- Epgwees ie. 
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su isso. ing a bill for want of equity, or when the party could have 
vw been relieved at law, unless a general demurrer be filed, or 
Herbert aad unless the answer prays the benefit of a demurrer. The 
*\. object of the statute in this particular, was to prevent the 
Hobbsand filing of pleas and special demurrers to a bill in equity; and 
Fennell. can by no rule of construction be extended toa denial of 
the power or right to dismiss a bill for want of equity, or 
a vide Moore Want of jurisdiction. 

v. Dial.decid- We believe it entirely eonsistent with the rules of prac- 
cat —'s tice in Chancery, and not repugnant to the provisions of the 
Johns. cases statute, to dismiss a bill, at least on a final hearing, for the 
Prins. 522. want of equity, or the want of jurisdiction, though the 

1 Lit. 139. 2 benefit of a demurrer is not prayed in the answer. “ 
—_— We are unanimously of opinion that the decree was cor- 
rect. 








Necree affirmed. 
JupcEr Perry not sitting. 





1. Where a creditor, by contract, extends the time of payment to his prin- 
cipal debtor, without the knowledge or consent of his surety, the surety 
is released. 

2. In such case it need not be shown that the surety has sustained an in 
jury; injury will be presumed. 


T. W. Boorn and W. Be 1, filed their bill in Chancery 
against Comegys and Pershouse, in Limestone Circuit 
Court, in 1824, in which they charged that Falconer and 
Comegys had obtained a judgment against one Brice M. 
Garner, at September term 1821; that on the 9th of Octo- 
ber 1821, said Garner executed an obligation to Comegys 
and Pershouse, to whom the judgment was transferred, 
for the sum of $3070 89, payable in cotton on the 15th of 
January 1822, to be held by them as collateral security for 
the payment ofthe judgment. To this bond the complai- 
nants, Booth and Bell’ became sureties, and it was stipu- 


lated, that any payment made on the bond, should be cre- 
dited on the judgment, and all payments made on the judg- 
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ment should be credited on the bond; they further charge jyzy i330. 
that afterwards, Garner sued out a writ of error to the Su- —~v~"™ 


preme Court, to reverse the judgment: and that on the Comegys anu 


30th of May 1823, Comegys and Pershouse, by their 
agent, made an agreement in writing with Garner, by 
which it was stipulated, that at the next term of the Su- 
preme Court, to be held ia June, Garner would permit the 
judgment to be affirmed, with ten per cent. damages; that 
on or before the 10th of August 1823, Garner should de- 
liver to the agent of Comegys and Pershouse, two bills of 
exchange for ‘the amount of the judgment, except the da- 
mages, ‘drawn on a house in Baltimore, and endorsed by 
J. Cox and B. Harris, who were the sureties of the said 
Garner for the prosecution of the writ of error; one bill 
payable the first of May 1825; and one on the first of May 
1826, and that on the said 10th of August 1823, Garner 
should pay to the agent one half of the damages to be ad- 
judged by the Supreme Court. On the part of Comegys 
and Pershouse, it was agreed that no execution should be 
levied on the property of Garner or his sureties in error, 
unless payment of the bills was refused. ‘The complai- 
nants charge that this extension of eredit was given to 
Garner without their knowledge or consent; that before 
this contract was entered into by Garner, a judgment at 
law had been obtained against them, the complainants, 
against which they could, at Jaw, make no defence, and 
which was affirmed in the Supreme Court, at June term 
1824. They also allege that Garner was willing to com- 
ply with his new agreement, and did permit the judgment 
to be affirmed in the Supreme Court, but that Cox and 
'farris refused to endorse the bills, inasmuch as Garner’s 
cireumstances had become greatly embarrassed, and they 
preferred mecting their liability at once, if at all responsi- 
ble, to extending the time of payment. Finally the com- 
plainants insist, that when they became bound as sureties 
tor Garner, he had property in the county, amply suffi- 
cient to satisfy the judgment of Comegys and Pershouse, 
if they had used proper diligence; but that he had become 
insolvent, and unless relieved, they would be the sufferers, 
&e. They prayed that Comegys and Pershouse should 
be restrained from enforcing their judgment at law 
against them. 

The defendants, Comegys and Pershouse, by their an- 
swer, admit that the bond was received by them as colla- 
teral security; they say it was executed at the express re- 


*ershouse 


Vv. 


Booth and 


Bell. 


ome ~~ 


_ 
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quest of the compk ag to obtain indulgence for Gia: 
ner, who was a partner in trade of Booth; ; and that the 
complainants wholly failed to comply with their obliga- 
tion. They admit that Garner sued out a writ of error, 
and say that thereby he put it out of their power to pro- 
ceed on the judgment till a decision of the cause in the 
Supreme Court. ‘They admit the making of the agreemen: 
between Garner and their agent as charged, but deny that 
it was made to prejudice the complainants; and insist 
that it benefitted them by producing an affirmance earlier 
than it otherwise could have been had. They deny that 
Garner was at any time, after the affirmance of the judg- ; 
ment in the Supreme Court, in such circumstances as 
would have enabled them to collect the amount of him: 
that he was then considered insolvent; they answer that 
they do not know, nor do they believe it material, what 
were his circumstances when the bond was executed; that 
the express object of it was to procure further time for 
payment by Garner, &c. 

At September term 1828, the cause was tried on the 
bill, answer and exhibits, when the Circuit Court rendzred 
a decree perpetually enjoining the respondents from en- 
forcing their judgment at law against the complainants; and 
from this decree the respondents appealed to this Court. 


llorxrns, for the appeliants, argued, that the appellees 
were not dicharged, because, Ist, no delay was granted, 
inasmuch as the execution on the judgment was super- 
seded by Garner himself, and his exemption was produced 
by hisownact. 2nd, because no longer delay, if any, was 
given by the arrangement, than Garner himself, by his own 
act, in taking out the writ of error, would have produced ; 
he cited 18 Johns. Rep. 28. 


‘Hurcutson, for the appellees, argued that the arrange- 
ment was a new, distinct and obligatory contract, “to 
which the sureties were no parties; that it did not provide 
alone for a bare extension of time, but contained a modifi- 
cation of the former liability, and that the appellees must 
rely on it alone; that the sureties in the writ of error bond 
had been discharged; that the parties could not be permit- 

ted to speculate on the chances whether a cause would be 
reached upon the docket in the Supreme Court or not, but 
for the construction of the agreement, the Court must look 
to the situation of the parties at the time of making the 
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agreement, and not depend on subsequent events.” He in-gsyzpy ied 

sisted that it was immaterial if the surety had in fact been-vS 

injured or not, by the extension of time; that injury would ome ang 
‘ ‘ be 32 : Pershouse 

be presumed, where an extension of time was given with- % 

out the consent of the surety. He cited 1 Stewart 262, Booth and 


2 Stewart 63. Bell. 


* 


Horxtns, in conclusion, insisted that the complainants 
had not suffered in point of fact any injury whatever; that 
it was not pretended there was a meritorious defence, and 
therefore the agreement to affirm produced no injury; that 
the agreement tended, if complied with, to produce a great» 
er security, and if not cemplied with, (which was to be as- 
certained on the 10th of August,) that fact was ascertain- 
ed, and the right of the creditor to proceed on the execu- 
tion, was revived, as early as by the regular result of the 
writ of error it could have existed without the arrange- 
ment; for, supposing the affirmance to have been obtained 
at the June term, execution from the Court below could 
not have been levied before the 10th of August, according 
to the usual course of proceedings; and that the execution 
of part of the new contract made no difference, He further 
insisted that the complainants could not complain of the 
discharge of the bail in error, because they became sureties 
long before the writ of error was sued out, and there was 
no privity between them; that no right of contribution 
would exist between them, and the crediter had the right 
to elect which security he would resort to, 


By LIPSCOMB, Chief Justice. The contract between 
the agent for the’ plaintiffs, and Garner, underwent the 
consideration of this Court, some time ago, in a case be- 
tween the:same plaintiffs and Cox and Harris, the sureties 
of Garner, in his writ oferror bond. On much considera- 
tion, it was then unanimously held, that the sureties were 
discharged, on the principle that a contract founded on a 
good consideration, giving time to the principal debtor 
without the consent of his sureties, discharged them from 
all liability. This doctrine we have since recognized in 
the case of Ellis v. Bibb, ¢ and we conceive that it is to0 g 9 stewart 
well settled now to be questioned. The plaintiffs in er- 63. 
ror have endeavored to evade its foree in two ways; first, 
that no time was given by the contract, that execution 
could not have issued sooner than the 10th of August, ac- 
cording to the ordinary intercourse betsveen the office of the 
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. . s , & 
tvs, Welerk of the Supreme Court and that of the Circuit Cour. 
FV We will not hazard a conjecture as to what would have been 


the lapse of time, from the affirmance of the judgment at 
the June term of the Court, and the 10th of August; it will 
be sufficient to bring this case within the rule, if the credi- 
tor had, by his own contract, deprived himself of the legal 
right to proceed against the principal, for any period of 
time, however limited. 

It was next contended, that an injury to the securities, 
by placing them in a worse condition than they otherwise 
would have been in, must be proven to have resulted from 
givin ‘time to the principal, in order to discharge them 
rom liability. It is well settled that no injury to the se- 
curities need be proven, they being allowed to judge 
for themselves, whether the new contract has secured 
them or not. We are therefore of opinion that the decree 
of the Circuit Court granting relief was proper. 


Decree affirmed. 


Judge Taytor not sitting. 





Betts v. Tue PLANTER’s anD MERcCHANT’s Bank oF 
HonTsvIL_e. 


1. The statements of an agent, made subseqently tothe contract, are not 
evidence against the principal; the agent must be examined as a wit- 
ness. 

2. A. received cotton of B., made an advance on it, and agreed to ship it 
to New Orleans or New York, and have it sold for the best price it would 
bring; A. to have the entire control of it, and proceeds to be applied to 
refund the advance. In New Orleans, when there, it would have pro- 
duced oneng to pay the debt; A. did not sell it there, but re-shipped it 
to New York, where it produced less; held that A. was not bound for 
the loss; having acted fairly. 


Tue President, Directors and Company of the Planter’s 
and Merchant’s Bank of Huntsville, brought an action of 
debt in the Circuit Court of Madison county, in April, 
1826, against Charles Betts, to recover a balance remain- 
ing unpaid on a sealed note, made by him on the 20th of 
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February, 1822, for the sum of $4,477 40, payableto the jsyzy bee. 
plaintiffs, eight months after date. The defendant plead-.“7v"™~ 


ed payment, and it was agreed that any special matter 


‘Betts 


might be given in.evidence._ The cause was tried at May The Planter’s 
term, 1828, before Judge Gayle, when a verdict was found and Merchf’s. 


for the plaintiffs for $1,129 24, balance of the debt un- 
paid, and $362 82 damages for the detention, for which 
there was judgment for the plaintiffs. 

By a bill of exceptions taken by Betts at the trial, it ap- 
pears that the note was given for an amount of money 
advanced by the Bank to Betts, on the delivery by him to 
the Bank of 30,000 pounds of cotton. The Bank by their 
contract, undertook to ship the cotton to New Orleans or 
New York, at.the risk and charges of Betts, and to have 
it sold for the highest price that could be obtained in cash; 
the cotton to be in the mean time, under the exclusive 
control of the Bank, and the proceeds to be applied to the 
payment of the note. It was proved that the Bank made 
similar advances to other persons the same season, on si- 
milar contracts. ‘The cotton shipped by the Bank, was 
in part consigned to J. Mackey, and in part to B. Story, 
commission merchants in New Orleans; one Parker car- 
ried down the cotton of Betts to New Orleans, and deli- 
vered it to the consignee, either Mackey or Story, and 
received the freight of the one to whom he delivered, but 
did not recollect to which one that particluar lot was con- 
signed, having carried cotton for the Bank to both. The 
cotton was not sold in New Orleans, but shipped to Bogert 
and Kneeland, of New .York, and sold by them on the 
llth November, 1822, at 103 cents, that being the best 
price that could be obtained there; it weighed there 29,- 
731, s, and brought $3,121 76; the expenses were 
51 Ceci c nett amount $2,106 64, was credited 
on the note, as of the date of the sale in New York. On 
the 10th of May, 1824, Betts made a further payment of 
$1,100, which was also credited on the note. ‘The Cashier 
of the Bank proved, that in the spring of 1825, he made a 
statement of the balance due on the note and interest, al- 
lowing the above credits, and presented it to Betts, and 
requested him to pay the half of the balance due as per 
statement, and informed him that if the half was paid, the 
plaintiffs would wait for the remainder‘till the 1st of Janu- 
ary, 1826; that he made no objection, and promised to 
pay the amount required, but failed to do so. Cook, a 
witness, deposed that in May, 1822, in New Orleans, he 


B’k of Hunts- 


ville. 
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guuy mao, S0ld some of his cotton for 133 cents, which a short time 
~V~ before he could have obtained 14 cents for; that he could 
—_ have obtained 134 for the remainder, but refused that 
»* The Planter’s price, and shipped it to New York .in hopes to do better, 
4 5 ape aera and that it neated him only about 7 cents. Mastin, an- 
unts- . . ° : ° . 
— ville. | Other witness, declined also having his cotton sold in New 
———+—— Orleans, and had it shipped to New York, expecting to 
obtain a better price; he had some sold there at 104 and 
re-shipped some to Liverpool. It appeared from the ac- 
count sales of Bogert and Kneeland produced by the plain- 
tiffs, that Mackey’s account of expenses on the cotton of 
Betts, in New Orleans, amounting to $304 78, wa’ paid 
by them out of the defendant’s cotton. The defendant 
proved by a witness, that his lot of cotton was of the first 
uality of cotton raised in that section of country. He 
en offered one Williamson, a witness, to prove that in 
the spring of 1822, in New Orleans, Mackey admitted that 
he had the cotton of the defendant, that it was an excellent 
lot, and if offered alone, it would readily command the 
price he was required to ask for the whole consignment 
made to him by the Bank, 134 or 14 cents; but that some 
of the other cotton was inferior, and would not bring the 
limit, even when classed with that of Betts; and as he 
could not get the limited price for the whole consignment, 
he would not offer or sellany. To this evidence of Wil- 
liamson, the Counsel for the Bank objected, and the objec- 
tion was sustained by the Court, and this evidence re- 
jected. 

Betts, in this Court, assigns for error, the rejection of 

the evidence of Williamson. 


Hurcuison, for the plaintiff in error, ar it"Mac- 
key was the agent of the Bank, and that his acts and ad- 
4 2 Starkies Missions were good evidence against the appellees; ¢ that 
Ev. 42, 43. they are the acts and admissions of the principal. He 
contended that the contract was one for re-imbursement, 
and that it was the duty of the Bank to avail itself of the 
first opportunity of full re-imbursement, and that if, after 
such opportunity was presented, the produce was put to 
further risk and hazard, when unnecessary to accomplish 
the object, it must be at the risk of the Bank. 


Horxins, for the defendants in error. No objection 
can be made because the Bank did not sell the cotton in 
New Orleans, for by the contract it is expressly provided 
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that the sale should be in New Orleans or New York, at gury ieag, 
the option of the Bank, and that they should have the ex-.7” Vv 
clusive control. An error in judgment is not sufficient Betts 
to charge the appéllecs, without improper conduct on their The Plenter’s 
art, though less was obtained in New York than could and Mercht's. 
A ‘ ‘ " L’k of Hunts- 
ces been obtained in New Orleans. Large cotton own- ” * vite, 
ers acted in the same way for themselves that the Bank 
did, and the same results were produced; this shews fair- 
ness. The rule cannot be correct, that the Bank was 
bound to sell at the first opportunity; suppose the ship- 
ment of cotton to New York offered a prospect of pro- 
fit; and that others had shipped and obtained good prices; 
and that the Bank, regarding alene its own interest, had 
sold in New Orleans, for a sum exactly sufficient to re-im- 
burse itself, disregarding the probable advantages to Betts 
by acontrary course; would she not have been then more 
justly censurable? Again, the appellant has expressly 
assented to the correctness of the transaction; nearly two 
years after the sale, he paid $1,100 on the note, and in 
1825, assented to the account stated, and promised to pay. 
As to the statements of Mackey, they were not evidence. 
Asa general proposition, statements not on oath, are not 
evidence; true, an agent’s statement of a contract is evi- 
dence, also his acts, but no other admissions of his, made 
after the contract, can be proved; he is a competent witness a 2 Wheaton 
for either party, and should be sworn.* ‘The answer ahr J 
an agent in Chancery is not evidence against his princi- 19¢, T Phil, 
pal. 6 lips Evid. 77- 
9 and note a. 





Hvurcuison, in conclusion. Fraud is not a necessary 
ingredient to constitute the liability. The cotton was de- 
livered for the purpose of payment, and whenever that 
object could be accomplished, the contract should have 
been determined. The Bank mis-conceived and violated 
the contract, and the appellant is injured. Mackey’s ad- 
missions are proper; his interest is identified with the 
Bank, and he is not a disinterested witness; he would be 
liable over to his principal for any abuse of authority. 


By JUDGE WHITE. In support of the assignment 
of error, it is insisted, that the Bank took thé cotten for 
the purpose of re-imbursing the advance made to Betts, 
with the power of selling, either at New Orleans or New 
York, and that as soon as it was practicable to sell for a 
sum which would discharge the amount lent, they were 





JULY 1380. 
—“" 
The Planter’ 8 
and Mercht's. 


B’k of Hants- 
ville. 
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bound todo it, or abide the loss that might accrue trem a 
subsequent depression of price. If this were admitted to 
be a correct position, the evidence rejected would then 
have been relevant and important, and if offered from a 
proper source, should have heen received. Let us then 
inquire into the soundness of the principle assumed. To 
my mind itis by no means obvious, though the cotton were 
put under the direction of the Bank for the avowed pur- 
pose of refunding an advance made by them to Betts, that 
they were thereby necessarily bound to sell as soon as it 
would produce the anountlent. ‘This indeed was the pri- 
mary, but surely, not the only object of the arrangement; 
though to authorize the appropriation, it was necessary it 
should beexpressed. The parties when they made it, no 
doubt had a view to the uncertainties and fluctuations of 
the market, and as it is a reasopable supposition that the 
Bank took cotton enough, at a-medfum calculation, to se- 

cure the money they adv anced, the probabilities were as 
great that they’ would have something to refund, as that 
there would bea deficiency. If so, the Bank was re- 

quired in common honesty to do more than merely secure 
their own funds, if the price at either one place or the other 
where they were allowed to sell, would demand such a 
course. Suppose the price had been, as contended, sufii- 
cient at New Orleans to pay the money advanced, but at 
New York, twenty-five per cent. greater, and the Bank 
had nevertheless sold at the former place, with a know- 
ledge of the difference in the markets; would not Betts 
have been justified in saying they acted selfishly and re- 
gardless of hisinterest? Or suppose his cotton had been 
sold at New Orleans, and that of the other dealers simi- 
larly situated, taken on to New York, and sold fora much 
higher price; can we belicve Betts would have rested sa- 
tisfied, though the sum he had borrowed was paid; when 
perhaps he freighted cotton enough as he supposed, not on- 
ly to answer that object, but to hav e, according to calcula- 
tions then made, at least asmall overplus: I think not, and if 
so, then he should not complain of any honest, though mis- 
iaken measure which the Bank took within the scope of 
their authority to secure themselves or benefithim. They 
had an interest in selling the property at least for a price 
that would enable them speedily to realize their own debt. 

They dealt with Betts as with other debtors in the same 
condition, by whose injury they themselves would be pre- 
judiced, and by whose success in that transaction at all 
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events they would profit; then they had no motive wil- 
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fully to err, and if they mistook the future state of the. 7/7 


market, it was a matter about which they and others might 
well, and reaily did misiake. For the evidence shows 
that individuals having the management of their own pro- 
property, did in the same season, and under the same pros- 
pects, make the same mistake. ‘Then the proof rejected, 
if admitted, would have established nothing essential to 
the ends of justice. But conceding its importance, the 
manner in which it was offered demanded its rejection. 
The attempt was to prove by Williamson, what Mackey 
had said about the price of cotton at a particular time and 
place, the quality of Betts’ lot, and the sum it would have 
commanded, &ce. Taking Mackey to be the agent of the 
Bank, it does not follow that his admissions are evidence 
against them. What an agent says or does, within his au- 
thority, in making a contract for his principal, or as an 
immediate inducement to a contract at the time it is made, 
constitutes a part of the res gesta, and is evidence of that 
contract against the principal. But his subsequent state- 
ments or admissions zn pais, and his answer in Chancery, 
are not evidence against his principal. If acquainted with 
such facts, he is competent to prove them, and should be 
produced to state them as other witnesses, upon oath. @ 
Weare then of opinion that there was no error in rejecting 
. the testimony as offered below, and therefore, the judg- 
ment must be affirmed. 


Judgment affirmed. 





GULLETT v. LEwIs. 


i. Anattorney at law is a special agent; he has no authority to receive any 

_ thing but money in payment ofa debt put into his hands for collection. 

2. And if he apply the claim of his client to the payment of his own debt, 
his client is not bound thereby. 

3. A party contracting with an agentis bound to look to the authority of 
the agent. 


G. M. GuLxett, as bearer, brought an action against 
D. H. Lewis, in Montgomery Circuit Court, to recover the 


Betts 
- 


The Planter’s 

and Mercht’s. 

B'k of Hunts- 
ville. 


a 2 Wheaton 
333. 10 Ves. 
Jun. 126—7. 

1 Phil. 77, 7°. 
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JULY 130. BMount of a promissory note made by him, payable tu ong 


Guilett 


v. 
Lewis. 


—_—— 








McBryde or bearer, tor $150. At September term 1828, 
the jury found a verdict for the defendant under the in- 
struction given by the Court on the facts proved, which 
were as follows: The plaintiff rested his case on the pro- 
duction of the note. The defendant then produce: a wit- 
ness, who deposed, that before the commencement of the 
action the note sued on was given to him asan attorney for 
collection, and that he was likewise the general agent of the 
plaintiff in relation to his other business; that he agreed 
with the defendant, who was likewise an attorney, to take 
a debt on himself due to one Watkins, for whom the de- 
fendant was attorney, in payment of the note of the plain- 
tiff; that the agreement was considered as complete, but the 
note of the defendant was not given up, nor the note of the 
plaintitl’s attorney, due to W atkins, eredited ; that he, the 
witness, was then in credit, but is now embarrassed. IIe 
further stated that he informed the defendant that he held 
the note as attorney for the plaintiff; and that he received 
the note without special instructions to sue the defendant, 
nor did he expect from his character to have todoso. The 
witness was not the present attorney of the plaintiff. It 
was admitted by the plaintiff that Lewis had accounted to 
Watkins for the amount ofthe note. The plaintiff reques- 
ted the instruction, that in general, if an agent is employed 
to receive money, and the debtor pays in money, he is dis- 
charged; but that if the debtor does not pay in money, and 
merely settles by considering a debt to him or another, for 
whom he is attorney, from the agent, as paid, that it is no 
discharge. The Court refused this instruction, and charg- 
ed the jury, that if they believed the witness held the note 
as agent or attorney of the plaintiff, and made an agreement 
with the defendant to take a note or debt due from him- 
self in payment of the plaintiff’s note, and that the contract 
was completed, although the note was not given up, that it 
did discharge the debt. The plaintiff excepted, and assign- 
ed this for error. 


GoipruwalrE, for the plaintiffin error. There is a 
very material distinction between the powers and authori- 
ty of a general agent and those of a special agent. An at- 
torney at law is a special agent only, and has not the po- 
wers of a general agent. He is specially appointed to collect 
a particular debt, and his authority is confined to the spe- 
cial object; he can lawfully do nothing else. In New 
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York it-has been decided that the authority of the -aiter- 
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ney ceased when judgment was rendered, and that he could —”v™™ 


not control the judgment. An attorney is an officer of 
the Court, and can no more receive his own debt in pay- 
nent, than a sheriff or coroner can; that is to say, so as to 
bind his client. There is no distinction between them; 
none can be drawn. No authority can be produced to 
show that cither of them can ever be considered as a gene- 
ral agent. In 6th Sergeant and Lowber @ the principle i is 
correctly-settled, and the decision is fully applicable to 
this case. DButin the present case the evidence shows that 
the defendant had express notice that the witness acted as 
attorney, and that the nate belon ged to the plaintiff. This 
feature makes it a strong case, an d brings it within the in- 
fluence of another elear principle of law; having full notice 
of the plaintiff’s rights and of the character and authority of 
the agency, he acted at his peril. 

In Codwise v. Field? it isheld that if a sheriff discharg- 
es a debtor without consideration, that he himself would 
be bound, but not the ereditor. The creditor coniided to 
his attorney only the right to collect but not to exchange 
debts; the attorney acted without the scope of his authori- 
ty, and the defendant knew it. A general agent may re- 
lease adebt, or may enter a re/raxit, but it has never been 
cousidered that an attorney at law could, without conside- 
ration, any more than a sheriff, and the reason is, because 
they are special agents.¢ 


Frorincron, for the defendant. It is not denied by 
the plaintiff but that if the witness were a general agent, he 
would have had _ sufficient authority to protect the defen- 
dant, if no fraud appeared. Let us examine carefully in 
what characier he did in fact negotiate the transactions. 
The bill of exceptions shows, not only that he was attorney 
at law for the plaintiff, but that he was his general agent 
also. There is nothing incompatible in this; an attorney, 
because he is such, is not incapacitated from being made a 
geacral agent. Then he had both powers. How did he 
act, and under which of these authorities? Tf he had acted 
as attorney at law it would have been by some act in Court. 
But no process was issued. Then his act must have been 
as general agent. It is contended that an attorney cannot 
exchai ige a debt, even where the interest of his client im- 
per jously ‘equires it to save the debt; for the argument it 
extended must go that far. Tt may often be the only 
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JULy 1830, Means of saving a debt for a client. What difference is 
\o7v™ there in point of fact, between this transaction and ene in 
Gallett which the parties should pass the money backwards and 
Lewis. forwards. Lewis had the right to pay the money to the 
witness for the debt he owed to Gullett, and the witness 
could lawfully have handed back the same money to Lewis 
in payment of the debt he owed. The money could not 
in such case be pursued, it has no ear mark. ‘The trans- 
action is substantially the same. The witness was then 
in good credit, and Lewis has actually paid in cash the 
amount to Watkins; he has gained nothing whatsoever in 
the transaction. It is precisely as if Lewis had offered the 
money, and the agent of the plaintiff had said, hand it for 
me to Watkins. That the note was not delivered, can in 
nowise vary the case; any agreement which Satisfies a note, 
destroys it. The authorities cited, do not apply to a case 
like this. The ruleis more rigid where applied to public 
officers. 





Go.pTawairteE, in conclusion. The principle of the au- 
thorities cited is full to the point here. The authority of 
the cases is not denied. I did not admit even that a ge- 
neral agent would have the authority here claimed. A ge- 
neral agent could not shift his own debt from his creditor 
to his client, without his consent, in this way. It would 
be going too far to allow this; it would amount to a fraud 
on his client. The case cited in 6 Sergeant and Lowber 
in most of its features is very much like the one before us; 
there, as in this, the agreement was in fieri, not executed. 
If the note had been surrendered, the case might have 
been varied. - But the bill of exceptions negatives the 
idea that the witness acted as general agent as to this 
transaction; he distinctly informed the defendant that he 
held the note as attorney. He was general agent as to 
other matters. As to the fact however whether he acted 
as general agent or attorney, it was the province of the 
jury to determine; and ifa distinction does exist between 
the powers of a general and a special agent, the Court 
should have drawn the distinction, and the jury would 
have found as the fact to them would appear to require; 
_ the Court drew no distinction and of this we com- 
plain. 


By JUDGE TAYLOR. It isa principle of Jaw that 
will not be controverted, that an agent has no powers, but 
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such as are granted to him by the principal, and that when jury 130, 
he transcends the limits which have been prescribed to 

him, his principal is not bound by his acts; and it is the Gullett 

duty of all persons transacting business with an agent, to 
know how far his authority extends., An attorney at !aw 
is the special agent of his client, whose duties, usually are 
confined to the vigilant prosecution or defence of the sui- 
tors rights. By virtue of his engagement as an attorney, 
he is not authorized to compromise the matter of contro- 
versy, to execute a release of his client’s demand, or even 
io release the responsibility of a witness to his client, that 
he may be rendered competent. When a note is placed in 
the hands of an attorney at law to collect, the only power 
granted to him is to receive the money if the payor will 
pay it without, or to enforce its payment by suit. He has 
no right to dispose of this note in payment of his own 
debts, or by compromise to receive goods or hofses, or any 
thing but cash irf discharge of the payor’s responsibility. 

The confidence of the creditor has been extended to 
him no further than to authorize him to collect money. 
If then, a debtor makes an arrangement with an attorney 
at law, in the employ of the creditor, by which he pays 
any thing else but money, it is not on account of the con- 
fidence which has been reposed in the attorney by the 
ereditor, but from the reliance which the debtor himself 
places on him. In this instance, we cannot suppose that 
the defendant considered the plaintiff’s attorney as acting 
strictly within his authority, as agent for the plaintiff, 
when he made the arrangement with him whieh has been 
proved; but that-he entered into the agreement. confiding 
in the attorney’s willingness and ability to pay the money 
to the plaintiff, te the amount ef the debt which the attor- 
ney owed to Watkins. 

It is contended, however, that the same person was the 
eeneral agent, as well as the attorney at law of the plain- 
tiff, and that although he was not authorized in the latter 
character, yet he was in the former to make this arrange- 
ment.. This would depend entirely upon the extent of 
his powers as general agent. If he were only authorized 
to collect debts, &c. due the plaintiff generally, he could 
have made those collections only in money. We are not 
informed by the testimony how far his authority as gene- 
ral agent extended; but it is deemed unnecessary to con- 
sider this subject, as the proof shows that in this instance 
he acted in the character of attorney at law; of which the 
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JULY 1830. Gefendant was informed, and that it was as regarded othe 
business of the plaintiff, that he was constituted general 
Gullett agent. I am clearly of opinion, that the defendant could 
Lewis. not be exonerated from his liability to the plaintiff by any 
arrangement he may -have made with his attorney at law, 
other than the payment of the money due on the note, and 
such is the opinion of the Court. ‘fo support the opinion, 

see 9 Johnson’s Reports 263, 6 Sergeant and Lowber 45° 

The judgment must be reversed and the cause remande: 






































By JUDGE SAFFOLD. [am unprepared to asser: 
to the doctrine of restriction on the powers of an sttornes 
at law to the extent to which the opinion of the majority 

. ef the Court has gone. ‘The province of an attorney is tc 
make collection of claims placed in his hands for that pur 
pose, either with or without suit 2s the circumstances ©: 
the case may require. ‘The attorney is bound to his clien! 
to use faithful exertions to collect the money in a reason- 

_ able time, and for this purpose if not otherwise instructed, 
to proceed by suit, unless payment be voluntarily made 
If instead of actually receiving the cash from the debter, 
the attorney make a different arrangement with him, by 
which the debt is settled between them, doubtless the at- 
torney is responsible to his client in the same manner as 
though he had received the money. ‘The attorney has 
the legal custody of the note or other evidence of the debt 
while empowered to make the collection, and if he insti- 
tuted suit, he has the absolute control of it, while retained 
by the par@y, and if dishonest, may conduct it greatly to 
the prejudice of his client, by a compromise of record, 
dismissal, accepting judgment for less than the amount 
due, and in many other ways. For malfeasance, he is no! 
only responsible to his client, but is also amenable to the 
Court. Besides, it is material that the atiorney is an 
agent of his client’s voluntary selection, carrying with him 
the evidence of the creditor’s confidence in the collection 
of the debt. I conceive the authority of an attorney at 
law, or other private agent to be essentially different from 
that of a ministerial officer. ‘the duties of the latter are 
peremptorily prescribed by law, so that no individual 
trust, or confidence is implied in the nature of his agency, 
nor had the principal or creditor any diseretion as to his 

appointment. In such case, it is just and reasonable that a 

creditor’s claim should not be discharged or defeated unti! 
it be done in the manner prescribed by law. I think it is 
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Can it be the law, that an individual agent who hasbeen 
sent ont with the notes, accounts, &e. of - principal, 


y2 sual authority to make collections, cannot dis- 





haree a debtor tn any ether way than. by the actu: 


of the amount in cash. ‘That though the agent an@ debto: 
hoth act with the best faith, vet no exchange cf paper, 
iiscount, or authority to pay to another, and the compic- 
on ef the arrangement, isa valid diseharge of the debtor. 


aw to be otherwise, and that it is ja many 
resneets the saine in rclation to attorneys at 
Yet Ladmit that in either ease, when the meney has 
not been paid to the agent er attorney, if the arrangement 
mas not been bona fide, er at least on the part of the 
icbtor, he has panies ted in any degree in fraud ¢ 
illusion to the prejudice af the erediter, or if the agree- 
ment hag not been « consuminated, wei principal may inter- 
pose hiss tthority and resist iulit. In cases how- 
ever like ie p resent, where theve i is no imputation of fraud 
against the defendant, and the attorney has contracted and 





agreed, that the payment should be made to another, aud 
the same has been done to the full amount ef the debt, | 
consider it binding on the prinetinal, and that this judgment 


should be aflirmed. 


Ver _ Yo re ar : . oe ae 4 i . 
Jenage Cronsuaw concurred in the opinion deliver 
“ye dene Sarre? 
J 
Reversed and remand 
. 
7 P 
Marnoxes & Co. vy. Harnawas 
!, Inan action against th » ind: mrserofa pre omissory note, under the statuts 






neut b Vv def walt final may be rendered, without the inter 
vention of a jury 
A judgment in tA action « 
ed for debt and damages 


assumpsit, willnot be reversed because ente1 
, instead of damages only. 





One Scales made a promissory note for 5288, dated the 
Oth of August, 1826, and payable to Malone & Co. on 
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Hathaway. 
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3 Minor’s Ala. 
R. 18. 
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day after date, in current money. Molone & Co. on the 
18th of September, indorsed the note to Hathaway; and 


-in October 1826, Hathaway brought an action of assump- 


sit in, Madison Cireuit Court, against Malone & Co. as in- 
dorsers. ‘The declaration was in the usual form; no plea 
was filed by the defendants, and at May term 1827, a judg- 
ment by né/ dioit was rendered for the plaintiff, in form 
of a judgment of debt, for $288 debt, and $11 damages. 

It ig assigned for error by Malone & Co., the plaintiffs 
in error, Ist, that a jury should have assessed the dama- 
ges. 2nd, that the judgment was in debt instead of as- 
sumpsit. 


Hvurcuison, for the appellants. The statute authori- 
zing judgment final to be rendered without the intervention 
of a jury, does not embrace this ease; it applies to and au- 
thorizes such judgment only in cases where the instrument 
ascertains the sum due; ane therefore does not apply to 
indorsers; for they are not always to be charged tg the full 
amount of the note, and that amount is not the criterion 
by which the guantum of damages is ascertained; it is 
the consideration given for the indorsment, which does 
not appear on the paper, and therefore it does not as- 
certain the sum due. He cited Moreland v. Ruffin,® 
Phillips v. Malone< The indorsment is not of itself the 
foundation of an action; it is merely matter of inducement. 


Branpon, contra, was stopped by the Court. 


By LIPSCOMB, Cuter Justice: The only point in- 
sisted.on by the plaintiffs in error is, that the judgment by 
nil dicit should not have been final, but that a jury should 
have been empannelled to assess damages. Ft is said that 
this case does not come within the provisions of the act of 


assembly making judgment by detault, zon sua informa- 


’ tus, or nihil dicit final, when the action is founded on any 


writing ascertaining the sum due; that the writing here is 
not the foundation of the action, but only an inducement 
to it. If the suit had been between the maker and 
the payee, there would have been some plausibility in 
the objection taken by the plaintiffs in error. _It was for- 
merly held that a promisory note did not of itself in:port 
a consideration, and therefore could not be-the foundation 
of an action; but this doctrine has not been sustained by 
this Court; and we have held, as well under the influence 
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of modern English adjudications, as our own statute, that a yyy isso, 


promissory note dees, of itself, imply a sufficient conside- 
ration to support an action. 


Malone & Co. 


The indorsement of the note put it in cireulation, and Hathaway. 


made ita bill of exchange. An indorsement on a bill has ——-—-—— 


at all times imptied a sufficient consideration; every in- 
dorser is a new drawer of the bill, and his indorsement is 
a sufficient foundation for an action, if the necessary steps 
to charge him have been previously taken. The judgment 
by nihil dicit isan admission at law that all those requisite 
steps had been taken; and acknowledges the cause of action. 
Weare all of opinion that the judgment by n@/ dic7/ in this 
case was clearly within the statute, and final without the 
necessity of resorting to a jury to assess damages. It is 
further assigned for error that the action is assumpsit, and 
the judgment in debt. It has been often decided by this 
Court, under our statute of jeofails, that if the amount is 
correct; it is no ground of reversal though it should be 
improperly called debt, or damage. 


Judgment affirmed. 





Cuaupron v. Hunt and Norris. 


1. An action at law may be maintained on a note payable to order which 
is lost, where it does not appear to have been negotiated or indorsed. 

®, And on such note, where the declaration avers its execution, its contents 
and its loss, and that it is still due the plaintiff, it is sufficient. It need 
not aver that it was not indorsed when lost, noravhether lost before or 
after due. : 


Hunt and Norris, copartners, declared in assumpsit 
in Marengo Circuit Court, against Ed. Chaudron, alleg- 
ing that the defendant had executed his promissory note on 
the 4th of June, 1825, promising to pay to the plaintifis 
or order, $155 71, on the Ist of January, 1826, and aver- 
red that the note ‘‘was lost by misfortune, as appears by 
the affidavit here produced and shewn to the Court.”” At 
the time of the issuance of the writ, an afficavit was filed, 
in which one of the plaintiffs swore that the plaintiffs own- 
ed the note, and that by some misfortune it was lost by 
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suty ssc. them. “The affidavit did not show if the note was lost ‘be- 


fore or after due, nor if indorsed or not. when lost; nor 


Chaudron «lid the declaration. The defendant filed a general de- 
v. . w -~ 
Hunt and Murrer to the deelaration, and at October term, 1827, at 


Plead. 241. 


Taunton 602, 


the trial of the cause, the Court-overruled the demurrer, 
and gave judgment for the plaintifls. , 


The decision of the Court_on the demurver isthe errer 
assigned. F é fee 
Srrwarrt, for the appellant. The ground of the de- 
murrer is, that the declaration docs not show a rieht in the 
plaintiffs to maintain an action at law. The statute of 
1528, authorizing actions at law on lost potes, is not appli- 
cable and eannot aid the appellees,as it was passed after this 
ease was.decided. How then stands the law indepenilent- 
ly of this statute. It must be remarked that the plaintitls 
below have omitted to state whether the note was lost 
before due or after cuc, and also, if it wes indorsed or net 
indorsed when lost. It isa maxim in pleading, that every 
thing shall be taken most strongly against the party plead- 
s ing, as the pleading is presumed to show his case in the 
strongest and most favorable aspect it will bear, the pre 
sumption ts, that the facets of his ease in those respects, are 
against him, and we are authorized to assume such to be 
the case. Again, a plaintiil must show affirmatively that 
he has a good cause of action; it is not sufficient if fron 
his showing it be left doubtful. Another rule is, that ii 
pleading, a fact must come from the party who is presumed 
to have the best opportunity to know if, aad if exclusivel: 
within his knowledge, he must stateand prove it. These 
facts are then exclusively within the knowledge of the 
plaintifis, and are very material, for the law ef the case 
turnsupon them. No action at law will lie to recover the 
amount ofa notedost before it fails due, if it be negotia- 
ble.» Hf the note was indorsed in blank, which is usual 
among merchants, that was equivalent to a transfer to 


a 


1 


eChit. onbills bearer; ¢ and where a note is lost which is transferable by 


135; and note 


delivery, or where made payable to order, and indorsed 


Chitty on in blank, whieh is the same thing, any Long fide holder 


bills 147, i4e, 
1Si;and nete. 


can recover onit.¢ On proef merely of the loss ofa note, 


2 Camp. 321.0 recovery can be had on it in any ease; the loser is 
e Chitty on entitled toa recoyery only on the condition of indemnify- 


bills 373, Loi 


ing the maker against loss; ¢ and where it was previously 


Je 


-) indorsed in blank, even on tenderinga bord of indemnity, 





1, an action at law cannot be supported. y heeanse courts « 
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aw Cannot receive or require such a bond.* They are 
not properly constituted for that purpose. 
Court of Chancery where proper indemnity can be stipu- 
lated for, and it is only in that Court that a recovery can 


be had on a lost note transferable by delivery, or indorsed 


If a loss is to be sustained by any oue, it must be borne 
by the loser, on the principle, that he who is most in fault 
must suffer. An innocent holder cannot be defeated, nor 
should the maker be compelled to pay twice. Courts of 


application of these principles. ¢ 


Lyon, contra. 
instrument is in Chancery, and not at law. This question 
has been settled in favor of the appellees.* The cases 
which have not permitted a recovery at law upon negotia- 
ble paper which was merely lost and not destroyed, were 
those in which the paper had been indorsed before it was 
lost. ¢ 


proved, and it does not appear that the note has been ne- 
gotiated, the remedy is at law. The demurrer admits 
these facts. The plaintiffs allege in their declaration the 
existence, loss and contents of the note, and aver that it is 
due and unpaid. This would negative the idea that the 
note had been negotiated; for if it was lost, and due to the 
plaintifis, as the demurrer admits, it could not have been 
negotiated. Ifarecovery in the present case would in- 
demnify Chaudron against a subsequent recovery on the 
same note in the hands of an innocent holder, the action 
is certainly well brought, for the only object in requiring 
a resort to Chancery is, that the defendant may be guarded 
against a second liability on the same instrument. Under 
our statute, Chaudron would have been entitled to the 
benefit of all payments or discounts which might have 
existed or accrued against the note at any time before he 
received notice of its transfer. If then, he had paid the 
note to the plaintiffs, he might have protected himself 
against a second payment, for want of notice. If he had 
been notified that the note had been transferred, at any time 
before judgment was rendered against him, he might have 
defeated the plaintiffs action by disproving the allegation 
of the loss of the note. When the judgment was rendered, 
the note became merged in it, and its legal effect was de 
6 
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It is only ina —7”v¥ ~ 


Chaudron 


Hunt : and 
Norris. 


in blank. There, the rights ofall pariies can be secured.° g Chitty on 


bills 155, 
Chitiv on 

Bills 152, and 

note. 

2 Camp. 211. 


Equity only can guard against these evils, and secure the , Chitty on 


bills 150, 
note. 


It is insisted that the remedy on a lost d Chitty on 


bills 154—5. 
Pintard vs. 
Tackington 
10 Johns.R. 
104. Note to 
Angel v.Fen- 
ton, 8 Johns, 
Rep. 115. 3 
Yates 442. 


Where the existence, loss and contents of the note are ¢ Pierson vs. 


Hatchinson 
2 Camp 211; 
and note,and 
the cases ci- 
tedin 6 Ves. 
812. Reed v. 
Brookman 3 
Term Rep. 
151. 
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stroyed, so that no recovery could be had on it, if found 
subsequent to the rendition of the judgment. 

It is contended that the declaration should aver that the 
paper had not been negotiated. I repeat, that the allega- 
tion that it was due to the plaintifis, and was lost, would 
negative this idea. If the averment had been expressly 
made, it would require the plaintiffs to prove a negative, 
which can never be required, because it cannot be proved. 
If true, this matter should be shewn by way of defence by 
the defendant, and the proof should come from him. 
Whether the nete was lost before or after duc, is immate- 
rial in this case, for it was not negotiable unless indorsed. 

The declaration is regular, and an affidavit of the loss 
of the note accompanies the writ, pursuant to the requisi- 
tion of the act of 1823. 


Srewanrt, inconclusion. The act of 1823, has nothing 
to do with this question. The position does not appear 
to be denied that if the note was indorsed in blank, the ac- 
tion cannot be maintained; but it is said we must shew in 
defence that it was indorsed. This is a fact solely within 
the power and knowledge of the plaintiffs, and if it be ne- 
cessary to enable the plaintiffs to succeed that it appear 
that the note was lost without indorsement, certainly they 
must shew that fact as well as every other one material. 
A party is never bound to plead and prove that which he 
does not know, and cannot be presumed toknow. Such 
construction must always be given, and such rules adopted 
as will tend to prevent frauds and protect parties from 
injury. The plaintiffs should be held to a strict shewing; 
they bring at best a claim of a suspicious nature, and sub- 
ject to great abuse. It is said we can suffer no loss or 
injury, and therefore have no good grounds to resist the 
recovery. It would not be difficult to present several 
cases, notwithstanding our statute of set-off, in which we 
might be seriously injured. It must be borne in mind 
that the note is not destroyed, it is merely lost, ‘it is in 
existence. It is not wenied that if indorsed, particularly 
before due, any subsequent innocent holder has a good 
right to the contents. Now suppose it be found by some 
one and carried to New York or elsewhere, and transfer- 
red from hand to hand, that property of the defendant 
be found there, and that by process of foreign attachment 
this property be there seized; of what avail would be our 
statute of set-off or notice. Perhaps the defendant when 
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sued here, might not be informed that it had been in fact syzy 1990, 
already recovered and satisfied out of his property else- —”vV™ 
where. Again, ifthe paper should be innocently purchas- Chaudron 
ed by one who resides abroad, and who was indebted to unt and 
the defendant, how could the defendant ever, under the Norris. 
law merchant, coerce payment from his debtor who holds ~~~ 
his paper? The argument is fallacious,when the basis 

assumed is, that by this recovery, the defendant would be 

protected against the claim of an innocentholder. Should 

this be even correct, why should the innocent holder be 

defeated? Is it to enable the one who has been neglectful 

and the cause of the difficulty to prevail in preference to 

him? All these reasons shew that it is to a Court of Chan- 

cery that the plaintiffs should apply; there, care will be 

taken of the rights of all the parties, and the loss, if any, 

made to fall where the fault lies. 


By JUDGE SAFFOLD. The declaration having been 
demurred to, all the material facts alleged therein are 
of course to be taken as true. But the plaintiff in error, 
is not understood torely on any defect in the manner or 
form of pleading. The objection is, that an action at 
law will not lie on an assignable lost note, especially if 
lost previous to its maturity; nor upon a note tranfera- 
_ble by delivery; or made payable to order, and indors- 
ed in blank; because as is contended, in either case, the 
instrument may fall into the hands of a dona fide hold- 
er, who would thereby acquire an indefeasible interest, so 
as to be enabled to recover on it, notwithstanding the for- 
mer holder may have received payment; and in this case, 
though it appears the note was made payable to Hunt aad 
Norris, or order, it does not appear but that it may have 
been indorsed in blank. 

In support of this position, reference has been made to 
Chitty on bills,* where it is said, that ‘in general no @ Page 152. 
action at law can be supported against a party to a bill of 
exchange, note or check, indorsed in blank, so as to be 
transferable to a buna fide holder, and lost before or on 
the day it is due, although a bond of indemnity has been 
tendered to the defendant; and if the bill be transferable 
by delivery, it would seem, that if it were lost, even after 
it became due, and after action brought, the same rule 
prevails.” 

Again, it is held, where a bill or note has been lost be- 
fore it is due, it is proper that the party should be confined 
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to a Court of Equity for relief; ‘‘for as a transfer before « 
bill is due. though made by a person not entitled thereto, 
may give a dona fide holder a right of action thereon; it 
is but oe that the party called upon to pay, should be 
previously sufficiently indemnified; and the suflicien- 
cy of the indemnity can be more correctly ascertain- 
ed ina Court of Equity than oflaw. But where a bill has 
been lost after it became due, and that fact be elearly prov- 
ed, there seems to be no reason why the party who lost it 
should not be permitted to proceed at law; and indeed 
without offering an indemnity, inasmuch as the law itself, 
would in such case indemnify all the parties.””¢ In the 
case of Bevan Widow v. Hill, a recovery at law on a 
lost check was denied, on the ground of the supposed ne- 
cessity for an indemnity against the check, which Chancery 
alone was competent to afford. The same doctrine was 
held in relation to a bill of exchange which had been lost, 
after being indorsed by the payee, in the case of Pierson 
v. Hutchinson. ¢ Yet all the cases referred to admit that 
where it appears the instrument had been destroyed, or 
was not negotiable, or has not been negotiated, or that it 
was only specially indorsed, the party who lost it may pro- 
ceed by action at law, and secondary evidence of the con- 
tents may be admitted. 

The only objection urged against a recovery in this case, 
either on principle or authority, is, that the instrument 
was assignable, and may have been assigned; that it may be 
in the hands of a bona fide holder, and even'that a recovery 
may already have been had on it, by proceedings in at- 
tachment in another State against the defendant’s proper- 
ty. Under the force ofa statute of this State, this latter 
ground only is mainly relied on. The act alluded to, is 


Genie. that of 1812, @ which provides that all bonds, bills, notes, 


&c., may be assigned by indorsement: and that in all ac- 
tions to be commenced, and sued upon any such assigned 
instrument, the defendant shall be allowed the benefit of 
all payments, discounts and sets off, made, had or pos- 
sessed against the same, previous to notice of the assign- 
ment &c., in the same manner as if the same had been 
sued and prosecuted by the obligee or payee therein. 
This statue has the effect to remove much of the objec- 
tion to the remedy at law, which was allowed to exist in 
the English Courts, where such instruments are purely ne- 
gotiable, and the defendant was not allowed the benefit of 
payments, sets off or discounts, against a bona fide hold 
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er, though made, had or possessed, previous to the notice 
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of the transfer. This difference is admitted by the coun- ad 
scl “or the plaintiff in error, but he contends that part of Chaudron 


the objection still exists, unless it was clearly shewn that 
the :ote had not been indorsed in blank or otherwise 
twanclenved: as it is possible the amount may have been 
recovered by attachment in another State, of which the 
defendant has not yet been informed. This is an appre- 
hension of danger too remote to be regarded by the law. 
It is extremely improbable that a recovery can be had 
elsewhere, and here also, on the same demand, before the 
defendant would obtain notice of both suits; and either re- 
covery, by virtue of the statute referred to, would consti- 
tuteabartothe other. But even in England, the more 
eorrect doctrine appears to be, that it was only in cases 
upon negotiable paper which had been merely lost, and 
not destroyed, and which was either shewn or presumed 
to have been indorsed, or otherwise transferred, previous 
to the loss, that a recovery at law was not permitted. a 

The statute of 1828 ‘‘regulating judicial proceedings,” 
and which prescribes a mode of suing at law on lost 
bonds, bills, notes, &c., can have no influence on this deci- 
sion, for the reason that it was passed subsequent to the 
commencement of the suit; moreover, it is conceived to be 
merely declaratory of the true principles of the common 
law, as far as it could apply to a case like the present, ex- 
cept in the requisition that the plaintiff shall make oath in 
writing of the loss of the instrument previous to institu- 
ting suit; and this is alleged to have been done on the 
present occasion. 

In this case the idea of the note having been transferred, 
or indorsed in blank before the loss, is negatived as far as 
practicable. It is alleged and admitted to have been 
drawn payable to Hunt and Norris, or order, and they are 
the original plaintiffs. Then on the supposition that the 
note was lost by them, and that it remains lost or destroy- 
ad, as charged, it would be impossible to prove, negative- 
ly, that it had not been transferred or indorsed in blank; 
and, as contended by their counsel, it would have been 
unnecessary and improper to allege these facts unless 
susceptible of proof. 

The most rational doctrine, and which is believed to 
prevail in the United States, is that which was recognised 
in the case of Pintard v. Tackington.® that in an action on 
a promissory nete, alleged to have been lost or destroyed, 


Hunt “and 
Norris. 


—_——. ow - 





26 Vesey 812. 


610 Johns. fh 
104, 
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JULY 1290, Where its existence and contents were proved, and it did 

\o vy“ not appear that it was negotiable, or if negotiable that it 
Chaudron had in fact been negotiated, the plaintiff was entitled to 
Hunt and Teeover on the note at law. 





By the unanimous opinion of the Court, let the judg- 
ment be affirmed. 
Judgment affirmed. 


Lrescoms, Cuter Justicr, and Junge Corser, not 
sitting. 





PuHILiirs v. Jorpon. 


2. Where the indorsee of a note sues the maker and indorser jointly, under 
the act of 1828, defining the liability of indorsers, if he discontinue as te 
the maker, be not being found, it is a discontinuance as to both. 

2. Where a judgment is improper, but produces the proper result, it should 
not be reversed. 

3. Whether the Court can order a nonsuit— Quere. 


In February, 1828, John Blevins made his promissory 
note payable on the 25th December, to one J. Hutchison, 
for $880. On the 4th of March, 1828, Hutchison in- 
dorsed the note to Uriah Jordon, and on the same day 
Jordon indorsed it again to George Phillips. In March, 
1829, Phillips brought his action of debt in Shelby Circuit 
Court, against Blevins and Jordon, under the provisions of 
the act of 1828, which requires the maker and indorser to 
be joined in the same action. The sheriff returned the 
writ executed as to Jordon and made no return as to 
Blevins. The plaintiff filed his declaration against Jordon, 
discontinuing the action as to Blevins, and Jordon pleaded 
the general issue. At the November term, 1829, judg- 
ment was entered as follows: ‘This day came the parties 
by their attorneys, and the plaintiff discontinues his suit 
as to John Blevins, and thereupon came a jury, to wit: 
Enoch Carson and eleven others, who being elected, tried 
and sworn well and truly to try the issue joined; and it is 
considered by the Court that the plaintiff be non-suited. 
It is therefore considered by the Court that the defendant 
go hence without day, and recover his costs, &c.”’ 
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Phillips, in this Court assigns for error, that the Court jyzy 1230, 
eS Bd 


Phillips 


v. 
Jordon. 


below erred in ordering the non-suit. 


Marpis, for the plaintiff in error. Two questions arise 
in this case. Ist. Had the Court the authority to direct 
that the plaintiff should be non-suited in such a case as 
this; and 2dly. If the Court had the power, was it proper 


in this case? In the case of Smith, Adm’r. v. Seaton, aoe TS Ala. 


this Court decided that it was error in the Court to non- 
suit except in cases expressly ‘provided for by statute; and 
there is but one case where the statutes authorize it, it is 
where an indorsee in an action against an indorser fails to 
prove demand and notice. But under the act of 1828, 


decision it seems to me is decisive of the first question. 

The second question involves the construction of the act 
of 1828, defining the liability of indorsers, &. Among 
other things it enacts ‘‘that the assignee may maintain 
such suit thereon as the obligee or payee could have done, 
and may sue the maker and indorser, in the same action, 
whether it be debt, covenant or assumpsit, provided suit 
be brought to the first Court of the county where the ma- 
ker resides to which suit can be brought; that if the 
indorsee fails to sue the maker to the first Court, as herein 
provided for, the indorser shall be discharged from lia- 
bility.”? To hold the indorser responsible, he must be sued 
jointly with the maker, and to the first Court. Now 
suppose an action be commenced against the maker and 
indorser to the first Court after the cause of action arose; 
that after the issuance of the writ, and before it could be 
executed, the maker should go beyond the jurisdiction of 
the Court: The writ would be returned executed on the 
indorser alone. Would it be a fair construction of the 
statute to say that the plaintiff could not discontinue his 
action and proceed against the indorser alone? Must he 
sue out an alias and pluries writ, and continue to issue 
process forever for the purpose of perfecting service on 
the other defendant, when he is well aware it never can 
be done? Would not such a construction be fraught with 
the greatest possible injustice? It would tax the plaintiff 
with an accumulation of costs, endless delay, and pro- 
duce no beneficial result. We have endeavored on our 
part, to comply with the statute in all points, and have in 
fact done so, as far as in our power; we have elected te 





6 Act of 1807. 
. js Laws of Ala. 
demand and notice are not necessary, so this case cannot page 68; sec 


be brought within the provisions of the act of 1807. This ti + 
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yuty 130. hold the indorser responsible, and have sued to the first 
AF yw Court, which I understand to be matter of proof at the 


Phillips 
v 
Jordon. 


trial, and because one of the joint defendants has withdrawn 
himself from the jurisdiction of the Court, we are told we 
must have our action suspended without end, or go out of 
Court and pay a bill of costs; and this is not all, but we 
must lose our remedy against the indorser altogether, for 
we are unable then to sue the maker either by attachment 
or otherwise, so us to bring ourselves within the statute. 
Although I have no reverence for the provisions of the 
statute, I conceive such a construction of it to be intolera- 
ble. Again, suppose the maker to die after the issuance 
of the writ and before it could be served, and to hare left 
no effects to be administered; is the indorser in this ease, 
or in the case of the maker absconding, to be discharged 
from liability? I should apprehend not. 

The third section of the act is relied on as conclusive 
against us. It provides, ‘‘that in all cases where judg- 
ment shall be rendered against the maker and imdorser, it 
shall be rendered to be levied of the property of the prin- 
cipal, if so much can be found, if not, then against the 
indorser, and execution to issue accordingly.’’ Is there 
any thing in this section inhibiting the plaintiff from hav- 
ing judgment against the indorser separate and apart from 
the maker? Assuredly not. The statute only points ont 
the mode of entering judgments where both are included, 
and to my mind shews most conclusively the liability of 
the indorser wherever the maker tails to discharge the 
note, no matter from what cause, whether the want of 
property or ability to do so, or because he has evaded the 
process of the Court. The legal effect of the undertaking 
of the indorser under the statute should be construed to be, 
that the maker is not only able to pay, but that he will be 
found at the maturity of the note, within the jurisdiction 
of the Court to answer the demand. A different construc- 
tion would enable the maker and indorser to confeuerate 
together and invariably defeat the liability of the indorser, 
whereby great frauds might be committed. 


Peck, contra. If I am able to shew from the record, 
that the plaintiff could not have recovered against the de- 
fendant Jordon, and that from the peculiar situation of the 
cause, he was entitled to a judgment for costs against the 
plaint ff, though not in the torm as rendered, I think | may 
with much plausibility insist on an aflirmance, notwith- 
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standing the irregularity of the judgment. The statute of suzy 1930, 
1828, defining the liability of indorsers, entirely over-~#V™ 
pan the long established doctrines ot the law merchant — Vhillips 
as applied to promissory notes, and introduced into our — gorgon, 
code, new rules, both as to the manner of fixing the lia- —————~ 
bility of the several parties whose names are upon the 
paper, as well as the mode by which that liability is to be 
entoreed. The days of grace are abolished, and demand 
of payment of the maker, and notice of a refusal to pay to 
the indorser, are rendered unnecessary. By this statute 
the indorsee may sue the maker and indorser in the same 
action, whether it be debt, covenant or assumpsit, provided 
suit be brought to the first Court of the county where the 
maker resides to which suit can be brought; but if he fail 
to join the indorser in the action, he shall not have an ac- 
tion against him until he shall have prosecuted the maker 
to insolvency; and if he fail to sue the maker to the first 
Court, the indorser shall be discharged from liability. 
A question here arises. After the indorsee has elected 
his mode of proceeding, and has chosen to commence hiz 
action against the maker and indorser, can he then, if the 
eapias be not served upon the niaker, discontinue his ac- 
tion as to him, and proceed to judgment against the indor- 
ser, thereby, in direct contravention of the statute, render : 
the indorser the first person liable, and compel him, in 
violation of the contract of indorsement, to pay the note 
before the maker has been prosecuted to insolvency. If 
this cannot be donc, the discontinuance of the suit as to 
the maker in this case most clearly worked a discontin- 
uance of the whole action, and the defendant Jordon be- 
came thereby entitled to a judgment for his cosis. And 
to prove most conclusively that the indorsee cannot dis- 
continue his action as against the maker and still proceed 
against the indorser, we nced only refer to the third sec- 
tion of the act, which shews what great caution has been 
used by the Legislature to protect the indorscr from the 
payment of a note, until the property of the maker has 
been exhausted. 
If this reasoning be not founded in error, I might safely 
close the argument. But to give the plaintiff the full 
benefit of his assignment of error, let it be admitted that 
the cause is uncontrolled by the act of 1828, and thatthe 
action was instituted against the defendant Jordon alone, 
as indorser. It is true, that the plaintilfin his declaration, 
although it is framed to bring the case within the statute, 
6 
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sucy 130, Coes in addition, aver that at maturity a demand was made 
ww v~ of the maker and due notice of non-payment given to the 
Phillips indorser, But it would not only have been necessary to 
aver the demand and notice in the declaration, but also 
the truth of this averment would be required to be made 
manifest by proof at the trial, to have fixed a liability on 
the defendant as indorser; and if the plaintiff had tailed in 
this. the Court must have non-suited him; see Ward v. 
hes Ala. Gj fford.* And as the reasons for the non suit do not ap- 
pear upon the record, this Court will presume, for the pur- 
pose of sustaining the judgment, that the plaintiff failed to 
fix a liability on the indorser, by proving ademand and 

notice, and that therefore the non-suit was entered. 


v. 
Jordon. 








By JUDGE CRENSHAW. This action was brought 
under the act of 1828, defining the liability of indorsers, 
and which requires‘+that in order to charge an indorser, 
suit must be instituted against the maker and indorser, in 
the same action, at the first Court to which suit can be 
brought; but if the plaintiff fail to join the maker and in- 
dorser, in ihe same action, he shall not have an action 
against the indorser until he shall have prosecuted the ma- 
ker to insolvency; and if he fail to sue the maker to the 
first Court as aforesaid, the indorser shall be discharged 
from liability.”? he object of the law was clearly for the 
protection of indorsers, and no action can be maintained 
agviast the indorser afier he has been discharged from: li- 
ability, by reason of the suit pot being commenced and 
carried on against him and the maker jointly, or by rea- 
son of not prosecuting a suit against the maker in the first 
instance to insolvency. The manifest object of the Le- 
gislature was to subject the property and effects of the ma- 
ker, in the first instance, to the payment of the debt, befere 
resort enuld be had to coerce payment from the indorser. 

In the present case the action was commenced against 
the maker and indorser jointly, but the writ not being 
served on the maker, as to him the action was discontin- 
ued in the declaration. Under the statute, by operation 
of law, this was a discontinuance of the entire action, be- 
cause by the act of discontinuing against the maker, the 
indorser was discharged from legal liability, and the ac- 
tion could not be further maintained against him. But it 
is said thot the julgment is informal and erroneous, because 
itisio form a judgment of von-suit, instead of ajudgment of 
discontinuance. In the case of Smith v. Seaton, in 1822. 
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it was determined by a majority of this Court, that except 
in cases provided for by statute, the Court could not or 

der a non-suit against the consent of the plaintiff. Though 
I dissented from the judgment of the Court in that case, 
I deem it not necessary to disturb the rule then set- 
tled, in order to decide the case before us. I must how- 
ever remark, that if a Court can instructa jury asin case of 
non-suit, [ can see no good reason why the Court should not 
order the non-suit in the first instance. The record does 
not shew that the non-suit was ordered against, or with- 
out the consent of the plaintiff. To sustain the judgment 
therefore, it might be presumed that the plaintiff did as- 
sent. ut not relying on this ground, we are of opi- 
nion, that the action was discontinued by discontinuing 
against the maker; and that in effect, the judgment on the 
discontinuance and the judgment of non-suit are the same; 
therefore a majority of us are not inclined to reverse 
the judgment of the Circuit Court for a mere informality. 


By JUDGE COLLIER. I concur with the majority 
of the Court in the opinion, that a discontinuance as to the 
maker of the note sued on, operated a discontinuance as to 
the defendant in error. But as the defendant pleaded to the 
declaration, in which the discontinuance was recited, and 
the case was submitted to the jury; the question whether 
the plaintiffin error had discontinued his action, could not 
legitimately present itself for the judgment of the Court. 
The proper course would have been, for the plaintiff after 
verdict, to have moved in arrest of judgment. ‘The ob- 
jection to the judgment may be considered quite techni- 
cal; but let it be remarked, that the certainty of the law, 
and the security of rights, require that technicality should 
not be entirely lost sight of. 

I dissent from the judgment of the Court for the reason 
expressed, and with me Judge White concurs. 


Judgment affirmed. 


Jupen Taytor not sitting. 
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Jones’ Execeutors. vy. WiiKINSON. 


i. Where there are two executors, to make them parties toa cause as de 
fendants, process must be served on both. 

2. Where an order is made by the Court for security for costs, not noder 
the statute, ulthough time the limited for it to be given has passed, still 
the Court may receive such security, if advantage of the omission has 
not been previously claimed. 

3. Where there are snecial pleas, and no replication or issue joined, anda 
verdict for the plaintiff is rendered, is it etror!? = Quere. 


Covenant. Theaction was brought to the spring term 
i823, of Madison Circuit Court, by L. Wilkinson against 
3. W. Jones. ‘To the declaration, the defendant pleaded 
several special pleas, to which there were no replications 
filed, and no issue was joined. The cause was continued 
until the spring term of 1826, when, on motion of the defen- 
dant, it was ordered by the Court ¢‘that this suit be discon- 
tinued, unless security for costs be given, on or before the 
first day of the next term of this Court.’? Atthe next term, 
but after the time limited, A. Hutchison acknowledged 
himself plaintiff’s security for costs, by leave of the Court. 
Afterwards, at the spring term, 1827, of said Court, <¢it 
appearing to the satisfaction of the Court, that Jones the 
defendant had departed tinis life, it was orderedon motion 
of the plaintiff, that the action be revived in the name of 
his legal representatives when made known.”? A_ svire 
facias was issued accordingly, against Agnes Jones, exe- 
cutrix, and Nathaniel Terry, executor of said decedent, 
which was executed on Terry, and returned ‘‘not found,”’ 
as to Agnes Jones. Upon the due execution of the writ 
upon Terry, the Court ordered the suit to be revived 
against both executors. A verdict was found against 
them, and judgment thereon rendered for the plaintiff. 
The defendants below, now here assign for error; Ist, that 
there were no replications to the defendants pleas, and no 
issue was joined thereon. 2d, that the scire facias was 
served on one only of the representatives of Jones, but 
revived as to both. 3d, that the suit was discontinued, 
there having been no security given for the costs, within 
the time required by the order of the Court. 


McCiune, for the appellants. The defendant below 
sets up three distinct defences by plea, each of which, if 
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true, will bar the plaintiff’s demand. These require repli- syry ies 
cations. What has the jury to try till issues are joined? Am 
any trial must therefore have been irregular, w hen there saat Exrs. 
was no issue. This point has been so often decided in Wilkinson. 
this Court, that it is not now debateable. @ 
aia a ‘ a Minor’s Ala. 
The scire facias was served on one only of the repre- “Rep, 45, 73, 
sentatives of the deceased, and yet the action was revived 137, 
as to both. They are both the representatives of the de- 
ceased, and both must join to bring an action, or to defend 
one. It requires the union of both to represent the de- 
ceased. One cannot be made a party against his consent. 
Asto Agnes Jones, there was neither service nor discon- 
finuance. The statute making service on one partner 
equal to service on both, does not embrace such a case as 
this; neither does the statute authorizing discontinuances 4 Laws of Ala 
in certain cases. The uniform practice has been, in ac- 44% 
cordance with the law, to serve the scire facias on all the 
representatives. The action was therefore discontinued 
by this irregularity, and should be reversed in toto.® 








Hurcuison, for the appellee. The want of formal re- 
plications to the pleas, I cannot conceive to be error; nor 
do I believe that the decisions of this Court are conclusive 
on this point. The record shews that the issues were dis- 
posed of without objection made below. It cannot be just 
to allow a party to avail himself of a trap laid by himself. 
Besides, in this case, the pleas themselves were had. No 
objection was made in the Court below to the receiving 
security for costs. Therefore, this cannot be relied on 
here as error. 

The statute of 1818, cited by the appellants, should be 
liberally construed; it has before now, been extended to 
cases not within its letter. It has been held to apply tog 1 Chitty'e 
the case of joint indersers.¢ A judgment may be ren- Pl 352%, 2 
dered against one or more executors, it is not necessary 330, F 
that it should be rendered against all. A_ plaintiff may 
prevail against one executor and fail as to another.¢? In 
this case the writ was served on the testator himself, so 
that there is no danger of injustice being done. 


‘. 2 Stewart 


McC tung, in conclusion. The decision in 2d Bibb is 
founded on one in Ist Salkeld. {here it will be found 
that the authority relied on is a British statute, not in 
force here. 
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sutyisse, By JUDGE CRENSHAW. In thisease the judgment 
Ws) ~~ is reversed on the ground, that process was served on one 
Jones’ Ex'rs only of the executors, when both were parties. We know 
Wil!ason. Of no rule of practice beiter settled than that each and all 
omennaees of the defendants must be served with process, in order to 
make them parties in Court. Indeed before the argument 
of this case, I never heard the rule called in question as it 
existed, and now exists at common law. In England, the 
statute of Elizabeth hath made an exception as to execu- 
tors and administrators, and this statute has been adopted 
in the State of Kentucky; but decisions made under ihe 
statute cannot he recognised as authority here; we must 

be governed by the common law. 

The assignment of error. that the action was discon- 
tinued by reason of the plaintiff’s having failed to give 
security for costs in pursuance of an order of the preced- 
ing term, we think ought not to prevail. We are inclined 
to the opinion that where the order for security is made 
by the Court, not under the statute, the Court in its dis- 
cretion may receive the security at any time before ad- 
vantage is taken of the omission. 

As to the assignment that there was no replication to 
the pleas, nor issue for the jury to try, from the current 
of our own decisions, this objection ought to prevail; bur 
we decline an expression of opinion, because it was 
suggested that former decisions on this point of practice 
have been overruled by an adjudication of more recent 
date, but which I have nothhad leisure to find and examine 





Judgment reversed. 





Buiiarp y. Youne. 


A. undertook to carry certain flour for B. to a certain place, and having 
depusited it by the way, by mistake, part of the flour was taken from 
there by C.  B. refusing to receive part only, C. received the remainder 
and paid A. for the whole. This amounts to a conversion by A , for 
which B. can maintain trover against him. 


In the Circuit Court of Shelby county, Allen Bullard 
brought an action of trover, against Smith L. Young, for 
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the conversion of a certain quantity of flour, reecived by 
him of the plaintiff. : 
term, 1827, when it was shewn in evidence, as appears 
from the bill of exceptions, that the plaintiff delivercd to 
the defendant, 357 lbs. of wheat flour, which he was to 
carry and re-deliver at the plaintiff’s residence, in Mon- 
tevallo; that the defendant ijeft it at one Shelly’s, from 
which place, one Taylor took one half of it, by mistake, 
believing it his own; that the remaining half was sent by 
the defendant to the plaintiff. who refused to receive it 
without the other, upon which refusal Taylor took it also, 
and psid the defendant four dollars per hundred for both 
parcels, which payment the defendant admitted. Upon 
these facts, the plaintiff requested the instruction, that it 
Wus a conversion in law, and that the defendant was re- 
sponsible to the plaintiff for the value of the whole, but 
the Court refused, and charged the jury that it was nota 
conversion, and that the defendant wes vot liable to the 
plaintiff inthis action. ‘To this opinion Bullard excepted, 
and assigns it for error in this Court. 


Prck, for the plaintiff in error. Young undertook to 
deliver the flour at Montevallo, but instead of this, he left 
it at Sheliy’s; this was most clearly a conversion.a If 
a carrier deliver goods by mistake, to a third person, it is 
aconversion. 4 But here the flour was left voluntarily 
and without mistake, in violation of the undertaking. 
The Court below decided no doubt under the impression 
that the action should have been case and not trover, but 
trover is a proper remedy. The true doctrine on this 
subject is given in Sargeant v. Blount,¢ and in Cairnes 
and Lord v. Bleecher.¢ No demand was necessary in 
this case.¢ It is no objection that it is not shewn that the 
defendant was to be paid a stipulated price for the convey- 
ance,/ because he may always recover a compensation on 
a guantum meruit. 


Marois, contra. 


BY JUDGE WHITE. Young was a bailee or car- 
rier, who undertook to deposite the flour at a particular 
place for the plaintiff. This he did not do, but wilfully 
and of his own accord left it at another place whence ti was 
innocently taken bya third person. who paid him, the 
defendant, for it. In first Chitty on pleading, page 159, 
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it is said ‘that when a carrier by mistake delivers goods 
to a wrong person, trover will lie, though it would be 
otherwise if they had been lost by accident.””? Seealso 3d 
Starkie 149% to the same point. In the present case, even 
the apology of a mistake is nct pretended. Then the con- 
version was more clearly made out than the authorities 
require. Had it been a mereact of nonfeasance, or negli- 
gence, the redress should have been sought by an action 
on the case, or assumpsit.¢ But it was a positive act, 
inconsistect with the undertaking of the defendant, and 
which tended directly to the injury of the plaintiff. This, 
by the authorities cited, and others which might be refer 

red to, was undoubtedly a conversion, and the charge of 
the Court below was therefore erroneous. The judgn.en' 
must be reversed and the cause remanded. 


Reversed and remanded 





Fixvtay & Bucnannon vy. Srevensoy. 


1. In assumpsit against partners, under the common counts, proof of e 
promise by one in the firm name, is not sufficient; there must be a joint 
promise proved, or proof of the existence of the copartuership. 

2. It is not necessary for a defendant in such case to deny the partnership 
by plea in abatement. 


In Lauderdale Circuit Court, Stevenson declared in 
assumpsit against Findlay & Buchannon, for goods sold, 
work and labor, money advanced, and an account stated, 
charging them as copartners urder their firm name. At 
the trial, at the fall term, 1828, under the general issue, « 
verdict was found for the plaintiff. The defendants sued 
their writ of error to this Court, to review the correctness 
of the instructions given by the presiding Judge to the 
jury, which were as follow: The defendants counsel, 
after the evidence was closed, requested the Court to in- 
struct the jury, that before the plaintiff could recover, he 
should prove that the defendants did jointly assume, o: 
that they were partners. But the Court charged that un- 
der the general issue, proof of the partnership was unne 
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sgsary; and that evidenee, that one ef the defendants as a 
partner, contracted the deht or admitted its existence 
against the firm, was suffietent; that if the defendants 
wished to contest the fact of partnership, they should have 
pleaded that matter in abatement. 


Hopkins, for the plaintiffs in error, insisted that the 
proof should support the declaration, and that as a joint 
promise was laid, such a one must be proved, or if the 
ame wih ic only in the name of both was relied on, 
his ithority to bind his copartner must be proved by 
shewing that they were in fact copartacrs, 

W. 2B. Manis, for theappeHee. The rule in pleading 
isthat where fncts ere more properly within the knowledge 
of the defead: iit, he must plead them; there! ore, if they 
were not partuers, they should have pleaded it in abate- 
ment. But independently “ed es e rules of the common 
jaw, our statute makes a material alteration in the law as 
respects them. flere they are -aeasiieaa in fact as only 
one person; process served on one is considered as served 
on both; this is going much farther than to charge both on 
the promise of one. Unless eur construction be correct, 
how ean the statute of 1818 be carried into effect, which 
provides that where one is found not to be a partner, the 
action may be discontinued as to him. This provision 
enables him to plead that he is not a partner, and if found 
true, the action may be discontinued as to him; but how 
can it be discontinued after the two defendants have both 
appeared and pleaded a joint plea. ‘The jury must try it as 
one issue, and can find only one joint verdict on it; there 
can be no discontinuance here. ‘The objection comes too 
jate, and takes the plaintiff by surprise. The statute can- 
not introduce a new practice, a proper construction must 
be given to it; therefore, as no discontinuance ean be al- 
lowed on the trial on a joint plea, the conclusion is, to 
give effect to the statute, the defendant who is charged as 
a partner, and who, for his defence, relies on not ‘being 
one, should plead that fact by a seperate plea; then the 
plaintiff may discontinue as to him, and proceed against 
the other defendant, and get the benefit of the statutory 
provision. 


By JUDGE WHITE. It is well settled, that in this 


‘urm of action, the misjoinder of plaintiffs, as also that of 
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JULY 1830. defendants, is a ground of non-suit; and where the action 
J V~w~ is brought against several, the pluntll being charged with 
Findlay & the proof of the contract as laid, must either shew that the 
Bnebanan defendants were partners, or that the contract was made 
Stevenson. in behalf of all the defendants. ‘Then in the present case, 
though Findlay might have assumed as 2 partner of the 
other defendant, yet that not proving the fact, the part- 
nership should have been established by evidence. It 
was not necessary, as charged, to have pleaded in abate- 
ment, in order to contest the partnership. There was 
then error, for which the judgment must be reversed and 
the case remanded, 





Reversed and remanded 


SJupces Sarroyp and Crensuaw not sitting. 





Martin, Braptey, & Co. v. Searcy 


1, Where « lessee purchases the fee, and obtains 2 conveyance which is 
silent as to the rent, it operates as an extinguishment of the rent for the 
remainder of the term. 

2- Andthe case is the same, where the vendor had himself, pending the 
lease, purchased of the lessor, who was the original owner, the fee; and 
with it a note given by the lessee for the rent, aud afterwards sold the 
fee to the lessee. 


AssumpsiT in Madison County Court, by Jesse Searcy 
against Martin, Bradley. & Co. The action was to reco- 
ver a balance claimed on a written agreement, made by 
the defendants, Martin, Bradley, & Co., on the 14th May, 
1825, by which they promised to pay to one G. D Tay- 
lor $450, for the rent of a store house occupied by them, 
fer twelve months, to commence on the 8th of July next 
after the date. The instrument was assigned by Taylor 
to Searcy. The defendants pleaded the general issue, 
and also a special plea, setting forth that during the pen- 
dency of the lease, on the 24th of April, 1826. they pur- 
chased the store house of Searcy, who had previously pur- 
chased the premises of Taylor; and that Searcy had execu- 
ted his deed of conveyance to them, which was exhibited 
in the plea, bearing ihe last mentioned date, and in which 
nothing was said about the rent; and they averred further, 
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that on the Sth of July, 1826, when the rent became due, 
they did pay to the plaintiif $357, being the rateable pro- 
portion of rent due up to the time of the conveyance to 
them); insisting that no more was-due from them. ‘To this 
plea, the plaintiifdemurred. At August term, 1828, the 
County Court sustained the demurrer, and a verdict was 
found for $101 70, for the plaintiff, for which the Court 
rendered judgment. 

The sustaming the demurrer, is the error assigned by 
Martin, Bradley, & Co., who appealed to this Court. 

TrornTon, for the plaintiffin error. The plea was good. 
The question raised by it, is, if when a lessor, by ab- 
solute deed of conveyance, sell the premises in fee to the 
Jessec, the rent cue for the unexpired remainder of the 
term be not thereby extinguished? On the sale from ‘Tay- 
lor io Searcy, the appelianis became the tenants of Searcy, 
and liable to pay the rent to him, and to him only, after 
notice of the grant, unless in the deed from Taylor, the 
rent was expressly reserved; for rent passes by the grant 
of the reversicn impliedly. @ When Searcy sold to the 
appellants, he was owner of the fee, and of the rent; which 
makes the case precisely the same as if ‘laylor at the same 
time had sold to them directly. Such sale would extin- 
guish the rent due from the iessee.6 It is certain that 
the grant of the rémainder or reversion to a stranger would 
pass the rent;¢ a fortiori should it be lost when the 
grant is to the lessee. ‘The consideration of rent is pro- 
tection in the enjoyment of the land. It surely cannot 
be just that one should pay for the enjoyment of his own 
property. 

It is objected that this doctrine might be injurious in 
this way, that the lessor might sell the note for the rent, 
and afterwards convey the premises to the lessee, and that 
thereby, the assignee, not knowing the consideration, 
might be injured. In this case, the note is the lease, and 
shews the consideration for which it was given; but if it 
did not, it would rest exactly on the same footing as any 
other note, so far as third persons are concerned. By our 
statute of assignments, the maker has the benefit of all 

ayments, &c. made before notice of the assignment. 
Now if the purchaser of the note for rent should give no- 
tice of the assignment to the tenant, he could no more 


extinguish the debt by purchasing the fee, than by paying 


ittothe lessor. If he had notice of the transfer, he should 
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purchase the fee for so much Ices, as the rent shoul 
amount to. ¢ 


McCuvna, for the appellee. 


sy JUDGE WHITE. The question plainly raised 
by the state of the record is, whether, wien the tenant 
has obtained the fee by absolute conveyance, before the 
termination of the lease, it does not operate an extinguish 
ment of the rent for the remainder of the term? Ifa 
lease be made reserving rent, and the lessor grant the re- 
version to another, the rent passes to the grantee, although 
no mention be made of it in the deed, rent being inciden! 
to the reversion.¢ ‘Then according to this principle, 
when Taylor conveyed the land to Searcy in fee, making 
no reservation of rent, he conveyed the Jatier as incident 
to the former, and Searcy was the legal owner of both the 
fee-simple and the rent In this state of things, had the 
tenant paid the rent subsequently accruing to Taylor, he 
would have been still liable to Searcy, unless the payment 
had heen made without notice ofthe conveyance. In that 
event, he would have been protected by the proviso of our 
statute, made to do away the old doctrine of attornment, 
and which is almost an exact copy of that of 4 Anne. ¢ 
But Searcy, before the expiration of the year, conveyed 
the fee to the tenants. ‘They then, by the effect of the 
same principle, became entitled to the rent for the remain- 
der of the term. And unless we could suppose the ab- 
surdity of a man being bound to himself, that portion of 
the rent was, by this last conveyance, completely extin- 
guished.¢ This is certainly the general doctrine, nor do 
we sce that its application to the case befere us, is rendered 
at all doubtful, by the apprehension of injury accruing 
from its establishment. to persons who might trade for 
notes piven for rent without notice of the conveyance of 
the fee to the tenant. In the first place, the instrument 
here sued on bore on its own face evidence of its being 
a lease, which was sufficient to put assignees on the in- 
quiry; and again, Searcy was the holder of this instru- 
ment at the very time he made the conveyance, without 
any reservation as to the residue of the rent, and being 
chargeable with a knowledge of the legal effect of his own 
acts upon his own rights, should not complain. Then, 
whatever may be the situation of the assignee of a note giv- 
en for rent, without notice, which it will be time enough 
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to determine when the question arises, the defendant in jy; y is30 

error oceupies a different situation, and is elearly subject ——ve 

to the operation of the ordinary principle. ‘The judgment — Brad 
§ oe 


ial : y & Co. 
must be reversed, and if desired, the cause may bere- “% $ 
manded, Reversed and remanded. Searey. 


-——-- -—-~ 


Jupce Tartor, had been of counsel below and did 


yt sit. 


~ . —- 


WircHeLL v. RussExt. 


1. Theappellee Laving prevented the writ of error from being properly 
prosecuted, his motion for affirmance on certificate was denied. 

». And the appellant was permitted todismiss his writ of error, so as to 
prosecute another. 


Writ of error, from Marengo Circuit Gourt. The 
defendant in error, moved for ajudgment of  affir- 
mance on certificate, against which the plaintiff shewed 
cause and asked leave to dismiss his writ of error, with a 
view to prosecute another; he made known to the Court 
by affidavit, that ‘‘shortly before the meeting of the 
Court,” to which the writ of error was returnable, ‘*Rus- 
sell informed the affiant, who is attorney of the plaintiff, 
that said cause had been compromised between the par- 
tics, and requested affiant not to bring up said writ of er- 
ror and subject him to the payment of the costs of the Su- 
preme Court. The affiant relying upon the statement of 
the defendant, and with a view alone of saving him the 
payment of costs, omitted to bring up the record of said 
eause. 


Lyox, for the plaintiff in crror. 
Rarns, for the defendant. 


By JUDGE COLLIER. The defendant has prevented 
the writ of error from being regularly prosecuted, and 
cannot now be permitted to profit by his own wrong. 
The judgment of affirmance is therefore denied, and the 
plaintiff has leave to discontinue his writ of error. 
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DravuGuan v. Toe Tomprcrser BANK. 


The certificate of the clerk of the Supreme Court transmitted to the Court 
below, certifying the reversal of a judgment of the Circuit (ourt. is not 
sufficient evidence to prove an averment inaplea that a judgment has 
been reversed. Atranscript of the proceedings in the Supreme Court, 
duly certified, must be produced. 


Tue President, Directors & Co. of the Tombeckbes 
Bank, gave notice to J. H. Draughan, that a motion 
would be made against him, at the fall term, 1827, of the 
Washington Circuit Court, on a note made by him and 
others, for$625,dated in 1820, and payable to them. nine- 
ty days after date; and filed aregular declaration. ‘The de- 
fendant pleaded, Ist, the general issue. 2nd, non-assump- 
sit within six years. Sd, that the cause of action did not 
accrue within six years, and 4th, payment. To the se- 
cond and third pleas, the plaintiffs replied: “that at the 
April term, 1821, of Washington Circuit Court, judg- 
ment was rendered by that Court, on said note, in favor of 
the plaintiffs against Draughan, and also, against P. Ran- 
don and 1). Randon, joint makers of the note with Draug- 
han, and that afterwards, on a writ of error sued out by 
the defendants, to the Supreme Court, at January term, 
1827, the judgment of the Circuit Court was reversed; 
and that the notice which was the foundation of this ac- 
tion, was sued out, executed and returned, within one 
year after the reversal of the previous judgment by the 
Supreme Court,” &e. The defendants rejoined: ‘that 
there was no such record remaining in Washington Cir- 
cuit Court of the recovery of judgment, nor of “such re- 
versal in the Supreme Court, as the plaintiffs in their re- 
plication had alleged. At October term, 1828, a ver- 
dict was found for the plaintiffs on the first and fourth 
pleas; and to maintain their replication to the second and 
third pleas, the plaintiffs produced, for the inspection of 
the Court, the record of the former proceedings and judg- 
ment had in the Washington Circuit Court; and to prove 
the reversal of that judgment, offered in evidence a cer- 
tificate, signed by the Clerk of the Supreme Court, ag 
follows: ‘The State of Alabama. To the clerk of the 
Circuit Court of Washington county, greeting: It is here- 
by certified, chat at a Supreme Court, began and held, on 
the first Monday i in January, in the year of our Lord one 
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Ad 
Id 


thousand cight hundred and twenty-seven, in a certain jyzy 1939, 
eause, Wherein Peter Randon, James H. Draughan and-—v 


David Kandon were plaintiffs, and the President, Direc- 


Draughan 


> ~ . v. 
tors & Co. of the Tombeckbee Bank were defendants in pombeckbee 


error, it was by said Supreme Court considered, that the 
judgment in said cause, rendered by said Circuit Court, be 
reversed, annulled and held for nought; and that said 
plaintiffs in error, recover against said defendants in error, 
the costs which have accrued in said cause, in said Su- 
preme Court and in said Circuit Court. Witness, Henry 
Minor, clerk of the Supreme Court, at office in Tuszaloo- 
sa, the 19th day of January, 1827. 
HENRY MINOR, C?’%.” 

The defendants objected to the introduction of this certi- 
ficate as evidence; insisted that the records offered did 
not sustain the issue for the plaintiffs; and contended that 
a regularly certified transcript of the record in the Supreme 
Court must be produced to prove’ the reversal. But the 
Court was of opinion that the record produced, together 
with the certiticate of the reversal was sufficient, and gave 
judgment for the plaintiffs. ‘To this decision, Draughan 
excepted, and now, here insists that the Court erred. 


Baasy, for the appellant. The replications to the se- 
cond and third pleas aver the existence of two records, 
ene in the Circuit Court and one in the Supreme Court; 
each must be proved in the only way known to the rules 
of evidence, that is, by the production of a transcript of 
the respective proceedings, duly certified. This is the 
best evidence, and therefore none other can be received. 
The certificate of the clerk cannot be received in lieu of 
the transcript; it is made for a special purpose only; it can- 
not be considered as a record of the Circuit Court; the sta- 
tute does not require the clerk to record it; but if it could, 
the proceedings of the Supreme Court cannot be proved 
by the records of the Circuit Court; there would be better 
evidence, the record of the Supreme Court itself. There 
is another insuperable objection. The certificate does not 
sufficiently identify the judgment; it recites merely that 
in a certain cause between the parties, the judgment ren- 
dered by the Circuit Court is reversed. It does not shew 
what kind of action it was, nor when judgment was render- 
ed, nor the amount, nor any thing which can identify it. 
Suppose there were several judgments between the same 
parties, in the same Court; it might be applied to either. 


Bank. 
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spLy isx0, Lt would require sappletory proof to apply it to any par 

PI Vm ticular one. <A record must be evidence of itself,and must 

cneagen never require extrinsic proot toaidit. The full transcript 

Combeckbee from the Supreme Court is free from these objections. 

Bank. - 

— Gorpon, contra. The general rule, it is true, is, ths 
the best evidence should be produced; but a fact may often n 
be established in different we ays. ‘The certificate is requi- 
red to be made by a statute, and that gives effect to it. 
The certificate is in the usual form, which has been sanc- 
tioned by long practice; it establishes al! the necessary 
facts required by the replication. What evidence has the 
Court below that a judgment has been reversed, other 
than this certificate, to enable it to proceed and try the 
cause again, when remanded? Is it not always held sufli- 
cient for that purpose? Why not then, for this purpose 
also? Does not the same objection as to identity hold there 
as here? The objection as to want ot identity is ground- 
Jess; the presumption is, that there is but one case between 
the same parties; for if there were several, the certifi- 
cate would further indentify them. ‘The certificate is 
found in its proper file, and the presumption is, that each 
certificate is put in its proper place, by the clerk who 
is intrusted with thatduty. There can be no reason why 
a party should be taxed with a heavy expense in procu 
ring a costly transcript, to ascertaia a fact, which is ac- 
knowledged and acted on by the Circuit Court, in the ve- 
ry cause itself, on the production of the certificate which 
the law has provided and required to be prepared for that 
purpose. 





By JUDGE COLLIER. To sustain the replication, 
the record of the Circuit Court, and a certificate of the re- 
versal, from the clerk of this, to the clerk of the Circuit 
Court, in usual form, was the only proof offered: upon the 

a1 Stark.150. sufficiency of w hich the opinion ot the Court is asked. 
3 Stark. 16. The only proof of a record isthe production of the origi- 
P 
nal, ora copy; no evidence of an inferior grade, w hen 
these are in existence, will be received.¢ 

The rejoinder put in issue, not only the existence of a 
judgment in the Circuit Court, but its reversal here. The 
first fact was made manifest by the production of the re- 
cord remaining in that Court; but that the other fact, 
which was equally essential 1o the righi of recovery of the 
defendant in error, mignt appear, it was necessary to have 
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juty isso. ly adjudged non compos mentis; and that ar appeal to 


this Court had been claimed from this order by the 
counsel for the defendant, which was allowed by the 
Judge of the Orphans’ Court. No transcript ef the record 


—— having been filed in this Court within the first three day: 


of the term, as required by law. 


Gorpon, on behalf of the petitioner in the writ of Iuna- 
cy, now moved this Court for an affirmance of the order of 
the Orphans’ Court, on the certificate. 


By JUDGECOLLIER. The act of 1819, which auth 
rizes the affirmance when the record is not filed within the 
first three days of the term embraces by express language 
only writs of error. Yet we cannot discover that any 
rule of interpretation would be thwarted by extending an 
affirmance, on certificate, to cases in which appeals are ta- 
ken from inferior jurisdictions to this Court; and believing 
that such an extension would be compatible with the 
equity and reason of the act, we grant an affirmance of the 
order. * 


0O- 





Hogan v. Opam & Opam. 


Where a debt is under fifty dollars, but with the addition of interest, it 
amounts to more than fifty dollars, the Circuit Court has jurisdicticr 
of the demand. 


On the 6th of January, 1829, James Hogan, as survi 
ving partner, sued out a writ in debt, returnable to the 
April term of Fayette Circuit Court, against J. & A. Odam, 
to answer in a plea that they render unto him the sum ot 
$38 21, which to him they owe and from him unjustly 
detain, to his damage $50. The writ was indorsed to 
recover of the defendants, on a note made by them to the 
plaintiff for $38 21, due the 19th day of June, 1823. At 
the return term, on motion of the defendants, the writ 





*Norze. On a shewing made to the Court, that the appeal was properly 
returnabie to the next term only, and not the present term, and that this 
was the reason why the record was not filed, this judgment of affirmance. 
was subsequently set aside on motion of Thorington, counsel fur the appellee 
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yas quashed by the Circuit Court, and this is assigned for 


| 
Tr 
error by Hfowan. 


The cause was argued by Craxp for the plaintiff in er- 
ror, and by Arkin for the defendants. 
By JUDGE WHITE. The only question for revis- 
ion in this ease made by assignment of errors, is the 
propriety of the order ef the Court quashing the writ, 
ind rendering judgement for costs in behalf of the defend- 
ints below. There was no declaration filed, but the writ 
was issued for the detention of S38 21, to the damage of 
the plaintiif $50. By the indorsement on the writ, the 
action appears to have been brought on a bill single for 
he said sum of S38 21, dated the 19th of June, 1823, 
and payable one day after date. The order of the Court 
does not shew the specific grounds which induced the 
fudge to quash the writ; and by looking into the record 
we can perceive none, except it be what is stated in the 
arcumeut, the want of jurisdiction. As to this, we think 
ihe constitution and laws are quite satisfactory. It will 
be perceived that the debt demanded with legal interest 
thereon, up to the issuance of the writ, amounted to mere 
than $50. By the latter clause of the 6th section of the 
Sth article of the Constitution, the Circuit Courts are vest- 
ed with jurisdiction in civil cases, when the sum in con- 
troversy exceeds fifty dollars; and by the 10th section of 
the same article, the jurisdiction of Justices of the Peace, 
in civil eases, is limited to eauses wherein the amount in 
controversy shall not exceed fifty dollars. Then, unless we 
eould say that the interest accruing on a debt is no part of 
ihe amount in controversy between the parties, which we 
are not prepared to do, the Circuit Court, by express pro- 
vision of the constitution, has jurisdiction of this case; 
whilst that of Justices of the Peace is denied. And the 
Territorial statute of 1824,¢adopted as part of our code, 
and limiting the jurisdiction of Justices, is in accordance 
with these provisions. The Circuit Court then erred in 
quashing the writ; for which the judgment must be revers- 
ed and the cause remanded. 

Reversed and remanded. 


JULY 1830. 
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Jrsarns v. NOEL. 


1. In trespness to trv titles. the declaration or verdict must ascertain with 
reasonable accuracy, and to a common intent, the precise tract or lot re- 
covered; but scrupulous accuracy of description is not necessary. 

2. An original contract fer the sale of lands, executed by the Secretary of 
the Treasury of the United States, under the seal of the Treasury depart 
ment, is sufficiently anthenticated by that seal, and is admissible as evi 
dence, without further proof of its execution. 

3. A copy of such contract, certified by the Secretary of the Treasury 
uader his hand and the seal of the de partment, as beinga true copy from 
the records of Ins office, is likewise admissible as evidence. 

4. And it is not asuflicient cause of reversal that the original and copy 
were both given in evidence to the jury; both being similar, the introduc 
tion of the copy could do no injury. 

- The allotments of lands, made to the French emigrants, under the act 
of Coneress passsed the 3d of March, 1817, for the encouragement of the 
cultivation of the vine and olive, may be assigned by the grantees, as well 
before as after the performance of the conditions of cultivation required 
by the government. 

6. Av alien may purchase and held lands, before office found; and may main- 
tain an action to recover the possession. 

7. Where a plnintiffrelies on documentary proof of title, a complete title 
must be shewn: and if 2 moterial link be wanting, bis doe umentary proct 
should be excluded from the jury. 


Turs was a writ of error from the Circuit Court ot 
Greene county. Thomas Neel had instituted an acti 
- — 
of tre yass to try titles in that Court, against William 


Jinkins, to reeover the poss: ‘ssion of a tract of land, and 
damages for the detention. The declaration charged that 
the defendant had, with foree and arms, broken and enter- 
ed a close of the plantitt Noel, described as being ‘‘a cer- 
tain piece or lot of land, centatning about 120 acres, and 
being about one half of a mite in length, north and south; 
and about three eighths of a mile wile, east and west; 
and situated is the eastern side of the north east quarter 
of the section No. 25, in township No. 20, in range 4 east, 
in Greene county; said close of the said Thomas, being 
bounded on the est by the eastern line of the said section 
25; on the north by the northeri line of the said sec- 
tion 25; on the west by part of the said same north east 
quarter of the said section 25; and on the south by the 
south east quarter of the said section 25; and being within 
the four townships of land sold to the French association, 
by virtue of an act of the Congress of the United States, 
passed the 3d day ef March, 1817.””_ The defendant plead- 
ed the general issue. At September term, 1828. the is- 
sue was tried, and a verdict was found for the plaintiff, for 
the land, and one dollar damages; on which the Court ren- 
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dered judgment, and ordered a writ of habere facias pos- yury 130. 


sessionem to issue for the land recovered. ee 
we geil go ; ' he cee om) 
ya biilof exeeptions tendered at the trial by Jinkins Jiukins 
. - : a cnecamicria i. Vv. 
fle defendant, it is shewn, that the plaintiff, fer the purpose Noel. 


of shewing documentary title in himself, offered as evidence ——--—— 
ppaper, p ai Orting to be the original contract, made by w . 
!,Seeretary of the Treasury of the United States 
United States,and C harles V illar, agent of 
ant association; whereby, four townships 
if lund, commonty called *+the French grant,’? were sold to 
id association, under the provisions of the act of Con- 
ss, passed the 3d of March, 1817, entitled “an act to 
et apart and dispose of certain public lands for the encour- 
izgement of the cultivation of the vine and olive.’’* The 


o 


Hl. Craw tor 
the part of the 


’ +. 
meal ‘neh emig er 
? 
f 





. Nore K. + he » fol lowing is a copy of the original contract made between 
the Government and the French association above refered to. 

Whereas, by virtue of the act of Congress, entitled ‘An act to set 
set apart aud dispose of certain public lands, for the encouragement of the 
eullivation of the vine and olive,” passed on the third day of March, 1817, 
the Secretary of the Treasury was required, under the direction of the Pre- 
sideut © ifthe United States, to designate and set a any four contiguous 

»waships, each six miles square, of vacant public lands, lying in that part 
ofthe Mississippi lerritory, now the Territory of Alabama; and was autho- 
— to contract for the sale of the said four townships, at the rate of two 

lars per acre, to be made payable fourteen years after the contract, 
which should be concluded with any agent or agents of the late emigrants 
from France, who have associated together for the purpose of forming a 
settlement in the United States; provided that satisfactory evidence was 
produced, that such agent or agents were duly authorized to form such 

ontraet; and that the number of such emigrants being of full age, for which 
fic or they were authorized to act, were equal at least to the number of 
valfsections, contained in the four townships, proposed to be disposed of; 
and the said Secretary of the Treasury, was further authorized, to make such 
allotment ofthe Jands among the individuals aforesaid; to stipulate in the pro- 
posed contract, for such conditions of settlement, and for the cultivation of 
the vine and other vegetable productions, as might to him appear reasona- 
ble. And whereas, the Secretary uf the Treasury, in pursuance of the au- 
thority so vested in him, has, under the direction of the President of the 
United States, designated and set apart for the purposes intended by the 
said act, the four following townships contiguous to each other, in that 
portion of the Mississippi Territory, now the Alabama Territory, spe 
vified in the said act, to wit: township eighteen in range three; and town- 
ships eighteen, nineteen and twenty in range four; avd has established 
und confirmed, with certain exceptions, and alterations hereafter stated, the 
allotment made by, and among the individuals described in said act, a list 
of whom, was deposited in the office of the Treasury department, on the 
tenth day of November, 1817; a copy whereof, together with maps of the 
allotments so made, are hereunto annexed: And whereas, Charles Villar, 
hath appeared and produced satisfactory evidence, that he is duly authori- 

zed as agent. by the number required, of such emigrants, to form,ané to ac- 
cept, on their behalf, the contract authorized for the said four — nships. 

Now be it known, that I, William H. Crawford, Secretary ofthe lfrea 
sury of the United States, by virtue of the authority aforesaid, an d in con- 
sideration of the payments to be made, and of the stipulations hereinafter 
stated,to be performed by the said association, of individuals, have con- 
tracted, and by these presents do contract with the said Charles Villar, 
agent as aforesaid, for and in behalf of the emigrants in the said act des- 
cribed, and whose names are inscribed in the eforesaid list, deposited in the 
office of the l'reasury department, and whereofa copy is hereunto annexed 
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defendant objected to this document, without proof of 
iis due and legal execution by the respective parties, 
but the Court admitted it as evidence, on the ground, that 
its legal execution was sufficiently proved by the seal of 
the Treasury department of the United States affixed to it. 
The plaintiff then proved that the land in controversy was 
part of a tract originally allotted to one Gaines, but by 
the contract, his name was striken out of the list of allot- 
tees, so that the lot was left unappropriated; and for the 
purpose of proving that it had been afterwards appropri- 
ated to one J. Haez, of whom the plaintiff had purchas- 








to sell to him and them,the said four townships of land, lying and beiag in 
that part of the Mississippi Territory, now the Alabama Territory, to wit: 
township eighteen in range three, and townships eighteen, nineteen and 
twenty in range four; be or they paying, or causing tu be paid therefor, on 
or before the eighth davof January, one thousand eight hundred and thirty 
three, the sum of one hundred and eighty-four thousand, three bundred and 
twenty dollars; and also, he and they faithfully complying with the follow - 
ing conditions and stipulations, that is to say: 

‘irst. That before the expiration of three years from the date of this 
contract, there shall be made upon each tract, in the aforesaid four town- 
ships, allotted tothe respective associates, a settlement by themselves indi- 
vidually, or by others on their account. 

Second. ‘That before the expiration of fourteen years from the date here 
of, there shall be cleared and cultivated, within the said four townships, at 
teast ten acres of land, for each quarter section, taken aggregately. 

Third. That before the expiration of seven years from the date hereof, 
there shall be cultivated within the said four townships, at least one acre 
to each quarter section, taken aggregately, in vines. 

Fourth. That before the expiration of seven years from the date hereof, 
there shall be planted within the said four townships, not less than five 
hundred olive trees; unless it shall be previously established, to the satis- 
faction of the President, that the olive cannot be successfally cultivated 
thereon. 

Fifth. That a report shall be made annually, to the Secretary of the 
Treasury, bythe agent of the said association or his successor, shewing 
the number of settlements made within the said four townships in each 
year; the progress made in cultivating the vine and olive; and the degree of 
success with which the same is attended; and describing the number and 
kinds of such plauts, which have been cultivated; aud also, that the said 
agent, or his successor, shall from time to time, furnish to the Secretary of 
the Treasury, such other information touching the condition and state of 
the association, as he may require. 

Sixth. That the list of associates, deposited in the Treasury as afore- 
said, be recognised, and the persons thereon inscribed, confirmed inthe al- 
lotments of lamd, annexed to their naimes respectively, with the exceptions 
following, viz: Martin Piquet Joseph, Wells and Leclerc, V. M. Garesche, 
Jacques Braud and John Roster, Jean Thomas Carre, Laurent Faures, En- 
glebert, Samuel Jackson, Joseph Robard, Pierce Freres,Jean Baptiste Neel, 
William Vablee, Billington, George Gaines, 8. Voorhees, Gillaume Mon- 
telius, Kimbal, shall be erased therefrom, and Jaques Moncravie, R. A. Ter- 
rier, Madame George, Charles Brugiere, Joseph Ducomun, Piere Gares- 
che, G. Bonno, Piere Drouet, Emily, and Conde, be inserted thereon, and 
be entitled, in the the order in which they stand herein, to the allotments of 
the persons thus erased, and the allotments annexed to the names of the 
others of the persons thus erased, shall be assigned to other late emigrants, 
under snch regulations as are hereinafter prescribed. . 

7th. That such emigrants as are inscribed on the said list, who had, pre- 
viously toknowing of the allotments assigned to them, respectively settled 
and improved lands within the said four townships, either 10 those sections 
set apart forthe sina!! allotments, or in others, and before the first day of 
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ed, he gave in evidence, alctter written by the Secretary jyzy i930, 
of the Treasury, dated at the Treasury department, on the —” vy “™ 
Lith of January, 1819,and directed to C. Villar, the agent Jinkins 
of the association, by which he proposed, that Messrs. Pe- _ eet, 
niere and Meslier should designate the proper persons to -—--——> 
whom the allotments made vacant by the erasures made 
in the list of allottees, should be appropriated, and that the 
names of such persons, so designated, should be transmit- 
ted to the Treasury department for approbation. He 
then offered in evidence, a paper which was dated the 26th 
of October, 1819, and whicl: purported to have been sign- 





August last past, shall be entitled to hold the same to the extent, and in 
lieu of the quantity allotted to them respectively, in the large or small allot- 
ment, as the case may be; unless the party to whom such land was actu- 
ally allotted, shall within six months from the date hereof, tender to 
such settler, the value of the improvements, which he may have made 
thereon, to be ascertained by two respectable persons under oath; and 
en failure to make such tender, the party to whom suci land was allotted, 
shall be entitled to the land allotted to such emigrant as aforesaid, to the 
extent of the allotment so occupied. and improved, or if the same be msuf- 
ficient, he shall be further indemnified by the assignment of so much land, 
as will make up the quantity, out of any lands not otherwise appropriated. 

Eighth. That the lands exempted from appropriation by the foregoing 
provisions, may be appropriated to other emigrants from France, not al- 
ready provided for, and whose names shall be presented to the Secretary 
of the Treasury for his approbation, by the agent of the association or his 
successor; but actual settlement shall, in all such cases, be an indispensable 
condition. 

And I, the said William H. Crawford, do further contract and agree, 
that upon the payment of the above sum of money, and upon the fulfilment 
of the conditions aforesaid, patents shall be granted to the said individuals or 
their assigns, for the iand to which they may be respectively entitled, un- 
der the said act of Congress; but no patent shall be granted for a greater 
quantity of land, than six hundred and forty acres, for «ny one person; and 
no patent shall be granted for any of the land aforesaid, nor shall any title 
be obtained therefor, either at law or in equity, until full and complete pay- 
ment shall have been made, for the whole of the said four townships, and 
until the aforesaid conditions and stipulations, shall have been faithfully 
complied with and performed, on the part of the aforesaid association. 

And the said Charles Villar, agent as aforesaid, for and in behalf of the 
individuals associated as ‘aforesaid, covenants and agrees, that he and they 
will pay, or cause to be paid, on or before the aforesaid eighth day of Janu- 
ary, of the year eighteen hundred and thirty three, the said sum of one hun- 
dred and eightv-four thousand three hundred and twenty dollars; and that 
he and they will faithfully comply with and perform all the aforesaid con- 
ditions and stipulations. 

{In testimony whereof, I, William I]. Crawford, Secretary of the Treasury 
of the United States, bave hereunto set my hand, and caused the secl of 
the Treasury department to be affixed, and the said Charles Villar hath al- 
so set his hand and seal, this eighth day of January, in the year ofour Lord 
one thousand eight hundred and nineteen, and in the forty third year of the 
independence of the United States of America. 

Seal of{L. S] the Treasury (Signed,) WILLIAM H.CRAWFORD, 


Department Secretary of the Treasury, 
CHS. VILLAR, 
Test: Agent of the French association. 


EDWARD JONES, 

EPWARD FOX, Jr. 

Appended to this contract, is a list of 347 allotments, with the names of 
the persons to whom the allotments were made, and the quantity assigner 
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ed at ihe foot by J. A. Peniere and I. Meslier; and i 
M. Mestayer, P. M. Mannoury, Chs. Prudiiomme, sa 
one Metais, as witnesses. ‘This paper was a map of t] 
allotmenis, on which were written me names erased, and 
those substituted; shewiug the name ef Ilaez inserted on 
the land sued for, in licu of the name af Gaines, crased. 
On this paper the name of Prudhomme also anpe 
one designated to receive an allotment. On ae ‘hank 
of this paper, was a probate of it, made before the Judge 
of the County Court of Mobile county; and also a certili- 
cate of its being registered in Greene county. It app 
ed that Pradhomme resided in Mobile, and that the oth 
subscribing witnesses resided out of the State. The ! 





vs 1. as 


writing of Penivre, of Meslier, and of the subscribing 
witnesses was proved. ‘The defendant objected to the in 
troduction of this paper as evidence, upon the proof cllercd; 
but the Court permitted the face of ge paper 9 be read to 
the jury as evidence. The plaintiff then fu rther offered 
in evidence a deed of bargain and sale, er the Istof D 


cember, 1823, made by Haez to the e plaintiff, whereby { 
valuable consideration he cony eyed the land in controve 

sy tohim, Noel, describing it as a part of the land origi- 
ually allotted to Gaines. The execution of this deed was 
duly proved. This deed was also objected tv, as inadmiis- 
sible evidence, but the objection was overruled. The 
plaintiffalso gave in evidence a copy of the contract first 
above mentioned, certified by the Secretary of the Vrea- 
sury of the United States, with the seal of the Tre: sury 
department affixed, to be a true copy from the reeords of 
his oflice; which copy appeared to be similar in all respects 
to the original produced; the defendant’s objection to this 
paper was also overruled. 

After the plaintiff’s counsel had gone through wiih his 
evidence, the defendant proved that Noel, the Najaf was 
an alien, that he was born in the island of St. Domingo, 
where he resided till.the year 1810. ‘The counsel for the 
defendant then requested the Court to instruet the jury 
that if they beleived from the evidence that the plaintiff 
was an alien, they must find for the defendant; but 





toeach. Also maps shewing the land to which each person is entitled. 
The allotments were of various quantities, from 40 to 490 acres a each 
individual; besides which, each allottee was to be entitled to a town tot, 
and « email outlot of from 3 to 12 acres around the scite of the town. ‘The 
allotments remaining vacant, or unappropriated, were also shewa by the 
list, amounting to 37 tracts, besides those which bec ame vacant by the era 

sures made in the coutract, aud which were not supplicd by other names 
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the Court refused this instruction, and charged the jury 
that this defence should have been pleaded in abatement, 
if available at all; and that under the plea of ¢‘not guilty,’’ 
this objection was not available. ‘The defendant shewed 
no paper ttle, nor descent cast. 

The errors assigned by Jinkins, the appellant in this 
Court, are: Ist, that the judgment was erruneous, on ac- 
count of the uncertainty and insufficiency of the descrip- 
tion of the land. 2nd,the matters contained in the bill of 
exceptions, as to the admission and rejection of evidence, 
and instructions given by the Court. 


Vanpecraarr, for the appellant. The first objection 
we make is, that the description of the land declared for 
and recovered, is too vague and uncertain, and is therefore 
insuflicient to identify it. Tecan see no greater reason 
why ajudgment for about 120 aeres of land should be sus- 

tained, than a judgment in assumpsit for about 120 dollars. 
' There must be nk either in the quantity or in the 
houndaries, else how can the sheriff give possession accor- 
ding to the judgment, and how shall he be protected? 
Here, the boundaries are as uncertain as the quantity; the 
lane is described as being about a half mile long, and about 
three eighths of a mile wide; the sherifi cannot know with 
certainty of whet land he is to deliver possession, nor iden- 
tify it by his precept; he may be justified apparently by 
his writ, and yet be a trespasser on the land of others. it 
is said in Buller’s Nisi Prius.¢ that “ejectment will not 
lie of twenty acres of arable and pasture, without shewing 
how much of each; nor will it lie of a close of meadow 
called Partridge Lees, containing ten acres, more or less, be- 
cause the certainty of acres ought to appear in the deelara- 
iion;nor will it lie for a close containing three acres, without 
ascertaining whether arable, pasture or r meadow. »? In Vir- 
ginia, the rule has been adopted that there must be cer- 
tainty in the description, 2 and in the ease of Gregory v. 
Jackson,¢ the rule that the plaintll was to take possession 
at his peril, was invoked in viin. For this uncertainty, 
which runs through the whole of the proceedings, we in- 
sist the judgment 1 Is erroneous. 

The original contract was improperly admitted in evi- 
dence. The act of Congress authorized the making of a 
contract, but does not shew that any was made; that fact 
must be established by legal evidence, and the legal proof 
of its execution was insufficient. Let us admit that the 
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seal of the treasury department was sufficient proof of the 


\"v~— execution of it by the Secretary of the Treasury, what 


Jinkins 


v. 
Noel. 


proof have we of its execution by Villar? his signature to 
it must be established: There were two subscribing wit- 


——--——-— nesses to it; why were they called on if not to be able to 


a 1 Mun. 291. 
2 Mun. 174. 


Gilb. Ev. 15 


16. 1 Stark 
tes Ey. Lol 
153, 


~ 


5 see the 6th 
and Sth arti- 
cles of the 
contract. 


¢1 Stark. Ev. 
51. 1 Phil. 
Ev. 35-6- 
Note A. 


prove the signature of Villar, the agent of the emigrants? 
It purports to be under the hand and seal of both parties; 
but Villar has affixed no seal to it; why is this? [t then 
appears te be incomplete; its execution by both contract- 
ing parties is not legally proved. The appellee endeavor- 
ed to remedy this deficiency by producing also a certified 
copy of the contract; but when the original is in the pow- 
er and possession of a party, he must rely on that; he must 
produce it with proper and legal proof of itsexecution. It 
1s no answer to say it could do no harm; we havea right 
to object toall improper or irrelevant testimony; it tends 
to mislead a jury, and howsoever immaterial evidence 
may be, if improper, it is error to suffer it to go to a 
jury.¢ 

The deed from Haez to Noel, was improperly received 
in evidence, fortwo reasons: Ist, because Haez had no ti- 
tle to convey; and 2nd, because the title could not be as- 
signed. The documentary title produced, does not shew 
a title in Haez. By the contract it is established that the 
piece of land in controversy remained unappropriated, 
the name of Gaines being erascd; it devolved on the plain- 
tiff to shew that it was afterwards appropriated to Haez, 
and in this the proof fails. The letter of the Secretary otf 
the Treasury, of itself, is insufficient to establish that the 
allotment was made to him. ~The paper offered, signed 
by Peniere and Meslicr, was also insufficient to establish 
the fact. In the first place, it was of itself, too indefinite 
to be considered evidence of any thing whatever; it could 
not afford evidence which could be relied on, of any thing 
definite, it is a non-deseript document: Besides, there 
was no evidence of the approbation of the Secretary of the 
Treasury of the allotment made to Haez, without which, 
the evidence of title was not complete. But there is ano- 
ther objection to the admissibility ot this paper; it should 
have been proved by Prudhomme, who was a subscribing 
witness, and who resided in the State; he was not so inter- 
ested as to be incompetent as a witness; his interest was 
only in the question; he had none in the particular land 
in controversy.© According to the rules of evidence 
this paper should have been rejected. 
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But supposing Haez to have been legally substituted in 
the place of Gaines, the deed made by Haez should not’ 
have been admitted, because the title could not be transfer- 
ed. From the nature of the contract and act of Congress 
under which it was made, it is apparent that it was not in- 
tended that those lands should be assigned till the econdi- 
‘ions were performed by the grantees. Admitting asa ge- 
neral rule, that at common law, a title of that nature may 
in general be assigned, yet, from the peculiarity of the sti- 
pulations of the parties themselves, the grantees are restric- 
ted,and cannottransfer. Sucharight weuld be at war with 
and would destroy numerous provisions of the contract. 
and the whole object of it would be defeated if assignments 
were allowed before the conditions were perfor med. The 
act required persons of a particular dese — and a cer- 

tain specified number of them; settlements were also requi- 
red to be made by them. ut if they can assign to one 
another or to strangers, all the objects endeavored to be 
secured by the stipulations of the law are lost; all the care 
taken that persons of a particular description only shall 
participate in. the grant, is useless, for any one could 
be substituted by purchase. The right to assign erin 

he conditions are perfor ned is repugnant to several of th: 
ial isions of the contract; Ist, because the act requirer Ff 
that there should be as many adult associates as there were 
hali seetions in the grant; 2nd, because by the first article 
of the contract, a settlement is required to be made by the 
allottee himself, or by some one for his benefit; 3dly, 
beeause by the 6th and Sth articles names were striken out, 
and no new appropriations were to be made without the 
consent of the Secretary of the Treasury; the particular 
persons must be approved; 4th, no patent was to be 
granted to any one person for more than 640 acres. All 
these stipulations shew that it was not intended that they 
should be transferred; for if they could, all these stipula- 


tions were useless and could be defeated. I admit that if 


all the conditions were performed, those lands could be as- 
signed; but not till then. 

Another question of much moment is presented; can an 
alien maintain an action to recover real estate? Noel does 
not claim as an allottee, but he claims as a general purchas- 
er of land, and he is an alien. Were he even an allottee, 
I doubt if the question would be altered, for the General 
Government cannot enable one to hold lands in this State 
by making a grant to him, if he have not by law capacity 


- 
67 
JULY 1839, 
a i 
Jinkirs 
v. 
Neel. 
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JULY 1830, 10 OWn it; but that question does not arise here. as Noel is 
wv ™ merely a purchaser. An alien cannot maintain an action 
Jinkias = at Jaw for the recovery of land, because he cannot hold. ¢ 
Noel, He may defend a real action, but he cannot proseeute one. > 
——-—— I am aware that in New York. the question has been deci- 
@ Coke Liit. . : ee Fee Waele on Sa 
129 b. 310 b, ded against us; but these decisions in New Yerk are against 
2b. Dyer2b. the common law, and also in confliet with the decisions of 
dtmig ego the United States Courts, and those of Virginia. ‘The ea 
626. Esp.Nis. ses relied on and referred to in the New York decision do 
oW hex. 4g¢-7 NOt support it. In the ease in 7 Term Reports referred to, 
54 Whea. 453 the point was net considered. Bacon does not sustain the 
doctrine; he treats of an alien in possession. The case of 

an alien in possession is very different, for if he gets pos- 

session, he can retain till the State claims. Blackstone and 

Coke bothagree in saying that he cannot hold, though he 

may purchase; the consequence then is, that his purchase 

enures to the hkenefit of the “tate.  Itis all sufficient for 
my purpose that an alien may be put out by the claim of 

the State. Here the State has a better title than Noel, 

for when he purchased, the State acquired the title there- 

by, not he. It will be conceded that after oflice found, 
all right of the alien is divested. But the finding of an of- 
fice does not give title to the State: it is only a proceeding 
by which the State asserts and recovers its right; then the 
right must have existed before. It is the same in princi- 

ple as if the defendant shewed a good title in a stranger, 

though he had not recovered it by suit. No distinction 
¢ Pages 133 can be drawn between the two cases. In 1 Bacon¢ it is 
. settled that the King has title against an alien before office 
found, and that the effice is only to put the King in pos- 
session. Then we shew a good outstanding title in the 
State, and this is a sufficient defence in an action of eject- 
ment. In 1 Coke Littleton, 129 b, it is said that the law 
distinguishes between an alien and an alien enemy; that 
an alien friend may have personal actions, but that he can- 

not maintain real or mixed actions. In 9 Wheaton 4983, 

the doctrine for which I contend is expressly recognised 

See also 1 Munford 618, 622, 626. Roane’s opinion. 

It is objected that this defence, if available, should have 
been pleaded in abatement. But this position is untena- 
ble. Alienage may be givenin evidence under the gene- 
ral issue, because it is evidence directly attacking the 
plaintiff’s title, and tending to shew that he has in fact 
none, and he must recover on the strength of his own title; 
it is also evidence to shew that there is an outstand- 
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ing title in the State, and in this point of view good in syry 1230, 

bar. In assumpsit, under the plea of the general issue, the”. v™ 

defendant may give in evidence that the plaintiffisan alien —_Jinkins 
¢& v 








enemy.@ Noel. 
' . a@ 1 Chit. Pl 
Srewart, for the defendant in error. The descrip- 479, Douglas 
tion of the land in the declaration is as certain as it is pos- 649. 407 


sible to make it, unless it be actually surveyed, which the i 


defendant would perhaps not permit to be done; and the 
description is much more precise than is usual, or is now 
held to be necessary. Courts no longer adhere to the old 
rules cited from Buller’s Nisi Prius; the action of eject- 
ment has undergone many changes, and the rule as laid 
down by all modern authors on this subject is, that the 
plaintiff takes possession of the land recovered at his 
peril, and if he takes too much, he is in his turn liable to 
anaction of ejectment; this is, at this day, the well settled 
doctrine. A verdict in ejectment, as it disposes only of a 
term, is never conclusive of title, so it never can be plead- 
ed in bar of another action, and therefore the same cer- 
tainty and precision is never required as in other actions; 
and as it is found inconvenient in practice, the old rule 
has been abandoned. Although our forin of proceeding 
is different to recover possession of lands, the law of eject- 
ment is expressly made to govern the action of trespass 
to try titles, it is only the fictitious forms which are abo- 
lished. A description by metes and bounds is sufficient, 4 Esp. N. P. 


all the rest of the description may be considered as sur- 448. 1 Burr. 
° 629. Whea- 


plusage. ton’s Selwyn 
As to the admissibility of the original contract, it has 565.Runn.on 
Eject. Laws 


been expressly settled in this Court, that the seal of the of aja. 463. 
treasury department is a sufficient authentic ation to make 

it evidence.¢ The certified copy was also lawful evi- ¢ White v. St. 
dence. By an act of Congress passed the 23d of Janua- Guirons Mie 
ry, 1823,¢ a cepy of any paper on file in the treasury Rep. 349. 
department concerning the title of lands, when certified 4 24 Story’s 
by the Secretary of the Treasury under the seal of the U.5. 1874. 
department, is made lawful evidence. So both the ori- 

ginal and copy were legal testimony. The copy was not 
objectionable because it was a copy merely; the statute 

makes it evidence. But the two contracts, the original 

and the copy are precisely similar, each corroborates the 

other. Was it ever heard that a judgment should be re- 

versed when an original paper is produced, because a copy 

precisely similar is also admitted, when both are lawifu! 
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yury isz0, @Vidence? What injury could the defendant suffer: Is 
(~~ a judgment to be reversed because a fact is doubly }ro- 
Jinkins =~ ved? Would truth and justice be promoted by listening 
Noel. to such 2 captious reason? Certainly not. Some sub- 
stantial reason must be shewn before a Court will reverse 
a judgment which it is to be presumed is in accordance 
with justice. 

The paper signed by Penicre and Meslier was, as we 
conceive, legally proved. The Court below considered 
Prudhomme as an incompetent witness, and admitted 
proof of the hand, Writing of the makers and witnesses, 
to establish its genuineness. The allotment was made 
jointly to Haez and Prudhomme, and was divided between 
them; we were compelled to shew title against him as 
to one half of the allotment, and therefore could not pro- 
‘perly use him as a witness. It was also proved in the 
manner that conveyances are proved under the authority 
aLawsof Ala. of our statute.¢ It wasa paper which operated as a con- 
234, Sec. 1. " a sale , {oo 

veyance of land, and was proved on the oath of Prud- 
homme as a subscribing witness, and admitted to record, 
as such conveyancesare. Under this statute, when a deed 
is proved and recorded, it is made legal evidence without 
further proof. So, if this document could be proved by 
the oath of Prudhomme, it was so proved. 

It is said the deed from Haez to Noel was improperis 
admitted, because the title was not assignable. ‘The ar- 
gument is certainly badly sustained when the counsel are 
compelled to admit that a title of the nature of the one 
claimed is assignable by the rules of the common law 
How else is its assignable quality to be tested but by 
applying the rules of the common law, and comparing it 
to titles that arc of a similar nature? It is then a right or 
interest in land, depending on conditions; but upon the 
performance of the conditions, the title was to become 
perfect. hen it is an interest, though subject to a con- 
tingency. Any interest in land or other thing of value 
is by law transferable; any certain right can be assigned. 
It is only bare naked possibilities which cannot be assign- 
ed; and even a pay coupled with an interest, is 
sometimes assignable. A claim on a foreign govern- 





5Shep.Touch 
238. 1 Bridg. 


Dig. =. a ment, not acknowledged, is transferable, though there be 
1 Cranch 423 00 legal remedy to enforee such right. ¢ The interest in 
et) Pet. Rep. a policy of insurance may be assigned, though it be cer- 
d8 When. 268 tainly a very contingent interest. @ Courts of common 


law now hold choses in action toa great extent assigna 
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ble.@ Then such title is clearly assignable from its na-  syry 1930 
ture and the rules of law. It is said however that by the” vV™ 
contract itself it is restricted, and the assignability des-  Jinkins 
troyed. It seems hard to conceive that an interest from Noel. 
its nature and qualities and the rules of law shall be as- 
signable, and yet that it is not so. But to answer at once 
all the arguments relied on to shew that it was the inten- 
tion of the contracting parties to restrain the assignabil- 
ity, itis only necessary to look to the contract itself, 
where it is expressly provided that patents shall be grant- 
ed to the allottees “or their assigns,’ shewing expressly 
that assignments were contemplated by the contracting 
parties. There is no incompatibility whatever between 
the right to assign and the several conditions of the con- 
tract. 

Another objection made to the admissibility of the deed 
of Hacz is, that he had no title to convey. That objec- 
tion is out of place. A party certainly must be permit- 
ted to go on and prove documentary title if he can, and 
to prove as many links of his title as he is able, beginning 
at which end he thinks proper; and if all the documents 
are relevant and properly proved, there can be no error. 
There would be error if the Court instructed the jury that 
a title was good, where a link was in fact wanting; but can 
the appellant pretend to say that the Court did instruct 
the jury that the plaintiff had made out a paper title? 
Did the plaintiff below recover on his paper title, when 
it is clear and never was denied but that the documentary 
title had failed? There can be no expression found in the 
bill of exceptions to shew that the evidence set out in it 
was all the evidence on which the plaintiff relied, and on 
which he recovered. In point of fact, after the plaintiff 
below had failed in establishing his paper title, he then re- 
lied on parol evidence establishing an anterior possession 
by him, and that the defendant trespassed on his posses- 
sion. To this, and the charge of the Court on that part 
of the proof, which was that on which the recovery was 
in’ fact had, no exception wastaken. The appellant spread 
on his bill of exceptions only such matters as he thought 
proper to except to, as he had a right to do; but it is not 
shewn that the evidence there set out was all that was in- 
troduced, nor that the jury were instructed by the Court 
that the papers shewed a good title in the plaintiff; certain- 
ly the Court would not intend that this was the case. All 
the legal presumptions are in favor of the correctness of 


al Whea. 236. 
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suty wo, the decision below, and the appellant has no right tu 
V7V™ sume such a position on his own bill of exceptions, after 

Jinkins ~~ he has omitted to insert in it all he chose to omit. 

Noel. The only remaining question is as to the right of an alien 
to maintain an action for the recovery of lands. ‘The 
question is certainly important, but will hardly admit of 
argument at this day. It is well settled in the United 
States that before office found, an alien may maintain 
ejectment. In this country of liberal institutions, a poli- 
a1Com. Dig. CY more narrow than that of England would scarcely be 
559. tolerated;and even there, the doctrine contended for would 
phe hing not now prevail. To sustain the right of an alien to pur- 
11 Whea.351 chase, to hold and to recover, we rely on a well supported 
a. osg train of concurring authorities. ¢ Even where a title is ac- 
7 Cranch 603 quired during alienage, a subsequent naturalization will 
Pho ty relate back so as to make the title perfect from the com- 
I2ib. 143. mencement. 

I pac. Abr. It is unnecessary to consider whether the objection ot 
title abate- alienage was proper in bar or in abatement, as the objection 
— is not available at all. ‘The general rule however is, that 

entsCom. 
any personal disability of the plaintiff must be pleaded in 


10 Wheaton: ne 
9 ib. 3 ib. abatement, else it might operate as a surprize. 





Gare, inconclusion. It is not denied that in genera! 
when a legal estate has been granted, it may be assigned. 
But this is a contract made under peculiar circumstances 
and for a particular purpose, and it must be construed so 
as to carry into effect the object which induced the gov- 
ernment to make if. It is no doubt true that the govern- 
ment intended to grant a favor to the French emigrants, 
but we must look to the enactment and the contract as 
it is made, and expound it accordingly. The leading ob- 
ject then as expressed, appears to be to introduce the culture 
of the Vine and Olive; to eflect this, the grant is made 
to a particular description of individuals, natives of the 
country where those articles are produced, and who are 
presumed to be acquainted with the proper mode of cul- 
tivating them. We see that by the act, the precaution is 
even used of requiring a number of fiersons of the parti- 
cular description equal to the number of half sections, of 
full age, evidently for the purpose of securing a full expe- 
riment. But allow those persons to transfer their allot- 
ments to our own citizens, and is not the whole object at 
once destroyed, and are not all the careful stipulations of 
the government entirely defeated? Suppose a wealthy 
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person should purchase the whole grant, what reasonable j¢39 qe0, 
prospect would there be that the object of the governmentwevs 
would be accomplished? If this is the case, an unquali-  Jinkins 
fied right to assign cannot be admitted; for ihe leading and ger, 
principal object of the grant must not be defeated. We 
must then admit a right to assign only after the conditions 
of cultivation have been performed: this construction will 
reconcile all the parts of the contract, and therefore is 
the only true construction. 

No sutisfactory answer has been given to the objection as 
to the uncertainty in the verdict and judgment. It is 
true, a defect for uncertainty in the declaration may be 
cured by the verdict; but here the verdict is general, and 
as uncertain as the judgment. It is said that if the She- 
riff delivers too much, the party takes it at his peril. 
That rule does not apply; if there were two tracts an- 
swering the same description, then it would be applicable. 
But that is the old argument and is not the doctrine at this 
day. Certainty is required, else why not carry the argu 
ment out, and let the Sheriff deliver possession without a 
trial, and let the plaintiff take it at his peril; the argument 
will go that far. The cases cited in 1 Munford, shew the 
true doctrine. The authority cited is uncontradicted, that 
a declaration for 20 acres more or less, is bad. There is 
more certainty in such a description than there is in this 
case; the word abou is entirely indefinite, it is not a legal 
term, and has no definite meaning, but conveys in itself 
an idea of uncertainty. ‘There must be something defi- 
nite sued for, and it must be described either by quantity, 
or by metes and bounds. 

The objection to the admissibility of the original con- 
tract is not removed. It was the act of two parties, and 
its execution by Villar must be established as well as that 
by the Secretary of the Treasury. Suppose the govern- 
ment brought an action on the contract, would the pro- 
duction of it be sufficient proof that it was executed by 
Villar? Certainly not; the rule here cannot be different; 
it must be established by legal evidence. Though the 
copy may have been duly authenticated under the act of 
Congress, it could avail nothing, because the original was 
relied on, and the copy was only secondary. The plain- 
{iff should have been confined to the original, and failing 
to establish that, there was no legal proof of the contract. 

There was clearly error in the omission to prove the 
paper to which Prudhomme was a witness, by his evi- 

10 
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suLy 1830, dence. He was withia the State, and coul:l be produced; 


Jinkins 
v. 
Noel. 





his interest is in no way shewn, and the paper not being 
deed, does not come within the statute relied on, 

In relation to the right of an alien to hold lands in this 
State, as this is the first case involving the question, it is 
important to investigate it properly and settle it correctly. 
I shall not attempt to controvert what Kent has said o1 
the matter, except by shewing what other authors of great 
respectability have said on the same subject. The ques- 
tion seems to have been settled since the time of Little. 
ton, and we find no late English authorities disturbing if, 
because probably the law was considered too well scitled 
to admit litigation. Let us then endeavor to arrive at the 
proper construction of what Littleton and Coke did say. 
They say that an alien may take by purchase, but cannot 
hold. The meaning of this is, that the purchase is good 
and complete to divest the title from the vendor, but that 
hy the purchase it vests in the King, for the alien cannot 
hold. This construction is confirmed in another passage, 
where we find it laid down that an alien cannot maintair 
a real nor a mixed action, though an alien friend may have 
a personal action. This is the true construction. Mr, 
Stewart attempts to distinguish between the right of the 
King before, and after office found; but it is the fact of the 
purchase which gives the King title, and the office is only 
a suit to recover the right. ‘The cases cited from Whea- 
ton do not expressly decide the point, and they admit the 
dicta, that an alien cannot maintain a real action. It is 
true that in Massachusetts and New York, decisions have 
been made adverse to our position; but we are not bound 
by those decisions, and should look well to the principle 
before we adopt it. The authorities relied on in those 
decisions do not support them, and do not apply; we are 
certainly not guilty of presumption in controverting them 
when we have such authority to rely on as Coke and Ba- 
con. We should not suffer such authorities to be slightly 
overturned. 


@i0Johns.467 Alienage is a good defence in ejectment under the ge- 


2 Sel. 110. 


neral issue.@ 


By JUDGE SAFFOLD. It is assigned for error, 1st. 
That the verdict and judgment are erroneous for their un- 
certainty in describing the land recovered. The alleged 
uncertainty, is explained in argument to refer to the terms 
adopted to express the quantity of land intended to be 
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conveyed, and in its dimentions north and south, and cast syrsy asgo, 
sand west, by describing it as containing “about” the num-\.“-v 
ber of acres; and being “about” the extent mentioned, in- _Jinkins 
stead of a more exact description; and in only describing Noel. 
the western boundary as being part of the said north-east ——-—-—— 
quarter of the said section 25. By an authority referred 
to,@ it isheld that *‘ejectment will not lie of 20 acres of a Bul. N. P. 
arable and pasture, without shewing how much of each; }% 
nor will it lie of a close of meadow called Partridge 
Lees, containing 10 acres more or less, because the cer- 
tainty of acres ought to appear in the declaration; nor will 
‘tie for a close containing three acres, without ascertain- 
ng whether arable, meadow, or pasture.’ In support of 
the judgment, reference has also been made to authority,? 6 Esp. N. F. 
where it was ruled *‘that a very exact description of the 1 Bun. 629. 
nature of the land is not required, and that a greater lati- 
tude is now admitted than formerly, because the lesser of 
the plaintiff is to shew the lands to the Sheriff and to take 
possession of them at his peril.”’ Also, it is said to be usual 
ior the plaintiff to indemnify the Sheriff, and then the She- 
riff gives him execution of what he demands. And if the 
plaintiff takes out execution for more than the recovery 
warrants, the Court will interpose in a summary way, and 
restore the tenant to the possession of such part as was 
net recovered.¢ I am of opinion, however, that all rea- ¢ See Wheat. 
sonable and practicable certainty of description should be Sel. 565, and 
: -, «eferences. 
required, and that the correct rule of law does not permit 
a successful plaintiff} by indemnifying the Sheriff or oth- 
erwise, to exercise an arbitrary discretion as to the quan- 
tity, or particular location of the lands to be delivered un- 
der his recovery; but that the verdict and judgment must 
ascertain, to a common intent the precise lot or tract re- 
covered, and that this must appear either in the verdict 
and judgment, or by the usual reference to the declara- 
tion. 
The further inquiry on this point is, does this record 
eentain the requisite certainty? The method adopted by 
the Federal Government for dividing out the public do- 
main into townships and sections, and the allotment of 
sections into less subdivisions, is known from the public 
laws. This is done preparatory to the sale or other ap- 
propriation of them. It is a fact of universal notoriety, 
and unavoidable in its nature, that the different townships 
and sections, though intended to be of the same dimen» 
tiens, and so surveyed as nearly as practicable, vary con- 
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guLy isso, siderably in quantity; so that sections intended to be made 
pw w tracts of 640 acres, often vary from that quantity, by an 
Jivkins =~ excess or diminution of 20 acres; and are disposed of by 
Noel. the’ government at what appears from surveys to be the 
true contents. A section however, in common parlance. 
js understood to contain 640 acres, and each subdivision 
a proportional quantity. ‘The seetions being divided into 
quarters by two right lines, through their centre, intersect 
ing each other at right angles, would leave 160 acres to 
each quarter, provided the sections contained the exact 
quantity of 640 acres. But the division of the sections 
not having been actually made by the authority of the 
United States, individuals are left to purchase the subdi 
visions as though it had been dene, and must themselves 
ascertain the precise bounds of the smaller allotments by 
such legal means as are provided by the laws of the State. 

Inas much then as the different allotments of the pub- 
lic lands sold to the French association, as well as those ia 
most other parts of the State, must vary in quantity, it 
was difficult or impossible for the defendant in error, with- 
out an actual survey, to ascertain the exact quantity or di- 
mensions of the land sued for. From the description ot 
the land given in the declaration, it is perfectiy evident, 
that Noel claims, and attempted to describe three eighths 
of the north half of section No. 25, and that to be taken 
from the east side of the said half section. His descrip- 
tion contained reasonable certainty; the lot or tract may 
not be precisely, but must be near the quanty and dimen- 
sions he gives. It is therefore sufficient to say “about’’ so 
much, at least when accompanied with definite bounds on 
the north, east and south, and when described as being 
bounded on the west by part, which must be the residue, 
of the said north-east quarter of said section No. 25. 

2. As to the second assignment of error, all may be em- 
braced which imputes error in the admission by the Court, 
as evidence, of the paper purporting to be the original 
contract between the Secretary of the Treasury of the 
United States, and Charles Villar as agent of the associa- 
tion of French emigrants, and also the admission of the 
copy thereof. 

‘lhe original contract objected to, is the same that was 
tested as evidence in the case of White v. Saint Gui- 


ee ae 





@ Minor’s Re- rons,* with the principles of that decision, the Court feel 
porte" no dissatisfaction. It was, that the seal of the Treasury 
department of the United States, and the signature of the 
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Seerectary, are intrinsically evidence to authenticate the suzy isso, 


official acts of the Secretary. But the objection relates 
particularly to the absence of proof of the execution of 
the contract, by Villar the agent. ‘That Villar was the 


agent he purports to have been, is not questioned; and he —— 


is acknowledged as such, by the United States, in the sup- 
plemental act of Congress in favor of the emigrants. The 
allottees claim no title as having been derived from him, 
but from the United States, through the Treasury depart- 
ment. Therefore authentication of the contract by the 
Secretary, executed pursuant to an act of Congress with 
‘he agent of the emigrants or allottees, and for their be- 
nelit, is sufficient to entitle them to use it as evidence. 
‘That the original contract being in the possession of the 
party, was admissible as evidence, at least equal to the 
copy, it is impossible to doubt. The copy which was cer- 
tified by the Secretary ot the Treasury, with the seal of 
the Treasury department, to be a true copy from the re- 
cords of his office, and which is in all respects similar to 
the original, is conceived to have been entirely innocent. 
It could have produced no injury, and though unnecessa- 
ry, as the jury would have been bound to give the same 
credit to the original alone, that they could to both, there 
could be no error in adinitting it as evidence. 

3. Under the next assignment of error, will be noticed 
the objection that the french emigrants or allottees were 
incapable of assigning their interest; and that the Court 
below refused to instruct the jury, that if they believed 
the plaintiff below was an alien, they ought to find for 
the defendant. 

It is admitted with respect to the first branch of this ex- 
ception, that an inchoate title to lands, as well as one more 
complete, by the principles of the common law, may be 
assigned. But it is contended that the spirit and design 
of this contract, necessarily restrain alienation by impli- 
cation. ‘That as its object was ‘‘to set apart, and dispose 
of certain public lands for the cultivation of the Vine and 
Olive,’’ and the French emigrants were supposed to be 
peculiarly fitted for the enterprise, the right of alienation 
by them would defeat the purposes of the grant. By the 
act of Congress of the 3rd of March 1817, the Secretary 
of the Treasury was authorised, under the direction of the 
President, among other duties, to make allottments of 
the lands among the individual emigrants, to stipulate in 
the proposed contract, for such conditions of settlement, 
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suny 1930, 2nd for the cultivation of the Vine and other vegetable 
wv productions, as might to him appear reasonable. Pursu- 
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ant to this authority, the Secretary did establish and con- 
firm, with certain exceptions, and alterations, the allot- 
ments which had been made by and among the individu- 
als described in said act, a list of whose names was depo- 
sited in the office of the ‘Treasury department, and a copy 
whereof, together with maps of the allottments so made, 
was annexed to the contract, so as to form a part thereof. 

It was further contracted between the Secretary and the 
agent of the allotees, that on payment being made, and 
the fulfilment of the other conditions prescribed in the 
contract, patents should be granted to the respective indi- 
viduals, or their assigns, for lands to which they might be 
entitled, under the act of Congress; but that no patent 
should be granted for a greater quantity of land than 640 
acres for any one person; nor should any patent be grant- 
ed for any of the land, or any title be obtained therefor 
either in law or equity, until payment was made, and ali 
the other conditions were complied with and performed. 
Doubtless the United States posseses the right, and in se- 
veral instances has exercised it, of rejecting the names of 
such persons claiming allotments, as come not within tlic 
description of French emigrants. But it has not been 
discovered or shewn, that either the law or the contract 
have restrained alienations of the claims or interest in the 
respective allotments, either in their incipient state, or af- 
terwards. On the contrary it is seen that after the condi- 
tions shall have been performed, the United States has 
stipulated to grant patents to the respective individuals, 
or their assigns. Patents can never be rightfully claimed 
until the conditions precedent have been complied with, 
yet we have no authority to say that any claim of an as- 
signee will then be rejected on the ground of the transfer, 
or that an assignee shall not have the full benefit of his 
contract uatil denied by the government. 

The second branch of this exception is, that an alien is 
incapable of maintaining an action to recover real estate. 
This is a question of the utmost importance, whether con- 
sidered with reference to this controversy, or to its influ- 
ence on the principles of civil liberty, and national policy. 
Its importance, however, is entitled to no other influence 
on the Court, than to strengthen their desire to decide it 
according to the best established principles of law. The 
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decision depends on the rules of the common law, as they jyry 1830, 
are understood at the present day. Fe 
On the part of the plaintiff in error it is contended, that Jinkins 

though an alien may purchase lands, he cannot hold them; —_ Noel. 
consequently he cannot, in any form, maintain an action —— 
for their recovery. Some of the authorities referred to by 

the counsel, afford some sanction to this doctrine. Among 
others may be noticed 2 Blackston’s Commentaries4 where ¢ Page 347-8. 
it is said *‘if he (the King) grants land to an alien, it ope+ 

rates nothing.” 

It also appears to have been held that an alien could not 
maintain a real action for the recovery of lands; but that it 
did not then follow that he might not defend, in a real action, 
his title to lands against all persons but the sovereign. © Co. Litt. 1% 

In support of the contrary doctrine we are also refer- ~ —_— 
red to many authorities. Judge Kent¢ says ‘‘an alien can- ¢2Com. 46. 
not acquire a title to real property by descent, or created 
by other mere operation of Jaw. The law que nihil 
Jrustra, never casts the freehold upon an alien heir who 
cannot keep it. This is a well settled principle of the 
common law; it is understood to be a general rule, that 
even a natural born subject cannot take by representation 
from an alien, because the alien has no inheritable blood, 
through which a title can be deduced. If an alien pur- 
chase land, or if land be devised to him, the general rule 
is, that in these cases, he may take and hold, until an in- 
quest of office has been had.” 

Also in the case of Jac&son v. Sunn,4 the Supreme d3 John. Ca- 
Court of New York held, that in case of a purchase, the *¢ 10. 
law will recognize the title of an alien in land, until office 
found; but in case of a descent, the law takes no notice 
of an alien heir, on whom the inheritance can not be cast. 

In the decision of that case, Radcliff J. remarks, ‘I appre- 
hend it is not true, with respect to aliens in general, that 
they cannot purchase or hold lands, under any circum- 
stances. On the contrary it appears to have been settled 
from the time of Lord Coke, that an alien may take by 
purchase, and even maintain an action for land, if the 
crown in England, or the people here, do not interfere.” 

In 1 Johnson’s cases 399,as well as in the later decisions,the 
same doetrine is held, and in thatState the principle is well 
settled. TheSupremeCourt of Massachusetts, in Sheaffe v. 

O’ Neal,¢ held unanimously, “that an alien could purchase e 1 Mass. Rep 
and hold real estate against all, except the Commonwealth, 7° 
and could be divested only by office found; of course until 
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SULY 1930. Ollice found, he could convey.”’ This doctrine has become 
wvw entirely current in that State.¢ It also prevails in most 
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28 Mass. Re- 


rts 430. 


of the other States. 

This is a question on which the decisions of the Supreme 
Court of the United States are more particularly entitled 
to the respect of the State tribunals, for the reason, that 


2 idem 143. the right in question, as well as the titles to lands in this 


State and several others, in ntost instances emanate from: 
that source. On a slight review of the decisions of that 
Court, it will be found, that it sustains the right of aliens 
to acquire lands by purchase; to hold them, and institute 
suit for their recovery, unless the sovercignty interpose, 
by instituting an inquest, and effecting what is called au 
office found. Inthe case of Fairfax’s Devisee v. [lun 


"on Cranch ter’s Lessee® it was ruled that even an alien enemy may 


take lands in Virginia by devise, and hold the same unt! 
office found. In delivering the opinion of the Court in 
that case, Story J. remarked, “if we are right in the posi 
tion that the capacity of an alien enemy does not differ in 
this respect from an alien friend, it will not be easy to 
maintain the disability of aliens to purchase and hold 
lands. It is incontrovertibly settled upon the fullest au 
thority, that the title acquired by an alien by purchase, is 
not divested until office found. The principle is founded 
upon the ground, that as the freehold is in the alien, and 
he is tenant to the lord of whom the lands are holden, it 
cannot be divested out of him, but by some notorious act; 


¢1 Bac. Abr. by which it may appear that the freehold is in another. ¢ 
alien c. p.133 Now an office of entitling is necessary to give this noto 


d 5 Co. 22. 


riety, and fix the title in the sovereign. So it was ad- 
judged in Page’s case 4and has been uniformly recogniz- 


ePark’s Rep.ed.€ And the reason forthe difference why when an ali- 


267. 
Hob. 231. 


ib 144, 


en dies, the sovereign is seized without office found, is, 


Bro.Denizen because otherwise the freehold would be in abeyance, 


1 17. Co. 


itt. 2b. 


11 Wheaton 
fi. 


as an alien cannot have any inheritable blood.” 

Again in the case of Governeur’s heirs v, Roberson, f 
the same Court, in an opipion delivered by Johnson J., to 
which there was no dissent, held that an alien may take 
real property by grant, whether from the State, or a 
private citizen, and may hold the same, until his title is 
divested by an inquest of office, or some equivalent pro- 
ceedings. The Court remarks, with reference to the lan- 
guage used by Blackstone, ‘that if the King grants lands 
to an alien, it operates nothing,”’ that it would be doing 
injustice to the writer not to weigh his meaning by the 
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swords preceeding and following this sentence. Tis lan- 
cuage is this, **but the King’s grant shall not enure to any 
other intent than that which is precisely expressed in the 
srant. Asif he grants land to an alien, it operates noth- 
ing; for such grant shall not also enure to make him a de- 
nizen, that so he may be capable of taking by grant.’? 
The Court preceeded to declare the truce principle thus, 

‘that an alicn ean take by deed, and ean hold until office 
found, must now be regarded as a pos-tive rule of law, so 
well established, that the reason of the rule is little more 
than a subject for the antiquary.”? Tlence it appears the 

law on this subject is now too firmly settled to be further 
questioned; and that it is settled in the way most congenial 
to the spirit of our institutions, at least in relation to alien 
friends, to whom we delight to aflord an asylum. 

4, Thetwo semabalten exceptions may be blenced, as the 
last point involved in the case It is objected that the 
Court permitted the paper, containing 2 drawing of lines, 
a list of names, &e., bearing date October 26, 1819, as sct 
forth in the bill of exceptions, and also the deed from 
John Haez to the plaintiff below, to be read to the jury 
as evidence. 

Noel claims to derive title through Haez to part of a 
tract of land which had been allotted to Gaines, whose 
name in the contract mentioned as having been executed 
between theSeeretary of the Treasury and Villar the agent, 
with many others, had been erased from the list of allot- 
tees. In lieu of several allottees whose names had been 
rejected, several other persons were cesignated in the con- 
tract as their successors. Other allotments thus remain- 
ing vacant, it was agreed they should be assigned to other 
late emigrants, subject however to the regulation, that 
their names should be presented to the Secret ary of the 
Treasury for his approbation, by the agent of the associa- 
tion or his successor; but that actual settlement should in 
all cases be an indispensable condition. Authority subse- 
quently given by the Secretary, in the form of a letter, 
_ January 11, 1819, to the agent, directed that Mes- 

s. Peniere and Meslier should designate the persons to 
or the allotments should be assigned according to the 
terms of the contract; and it was further directed that 
should these persons disagree as to the persons who ought 
to be provided for out of said allotments, they might ei- 
ther appoint a third associate, or determine the selection 
by lot. But the names selected were to be transmitted to 
1} 
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suLy 1830, the Treasury department for the approbation of the Secre- 
a = ™. tary. Haez, who appears to have assigned to Noel, the 
Jinkins plaintiff below, claims to have derived his interest hy vir- 
Noel, tue of this latter allotment by Peniere aud Meslier The 
— evidence which Noel gave of this title, consists only of 
the paper of October 26, 1819, appropriately styled in 
argument a non-iescript. It is a paper containing a draft 
of several allotments of land, with their contents and 
numbers accompanied with a list of names, and a descrip- 
tion of allotments set opposite thereto. ‘This document 
exhibits the names of Prudhomme and Iaez, opposite 
allotment number 5, of 240 acres, and purports to have 
been signed by Peniere and Meslier, as makers. and Mes- 
tayer, Prudhomme, Mannoury and Metais as witnesses. 
It also purporis to have been proven hy said Pruchonime 
in the usual form of a deed, before William Hale, as Judge 
of the County Court of Mobile. This probate, however, 
appears to have been excluded from the jury, consequent- 
ly it is not in question. The execution of the paper is 
stated to have been proven in no other way than by ma- 
king proof of the hand writing of the several persons 
whose names as makers and witnesses, appear signed at 
the foot of it. There was evidence that Prudhomme re- 
sided in Mobile, and the other persons whose names were 
subscribed at the bottom, in New Orleans. After objec- 
tion by the counsel of Jinkins, the defendant below, the 
Court admitted this paper, and a deed for the land from 
Haez to Noel, duly proven, to be given as evidence to the 

. jury. On this point it is thought sufficient to observe, 
that this new allotment is deemed insufficient to vest in 
Haez any title that could authorize him to sustain an ac- 
tion in his own name, or to transfer an interest to another 

on which a recovery can be had, until the allotments 
thereby made shall have received the sanction of the Trea- 

sury department. Proof of this fact appears not to have 
been made, which was indispensable by the terms of the 
contract. It is unimportant to examine the admissibility, 

as evidence, of the deed from Haez to Noel. 

Much is due to the discretion of the Court of original 
jurisdiction, as to the particular order in which the several 
links composing the chain of title shall be introduced, pro- 
vided it be rendered complete. To commence at the source 
and trace the title, by regular conveyances, to the plaintiff, 
would appear to be the most natural order; but various 
circumstances may excuse a departure from this course. 
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Un the former ground alone, that Haez’s evidence of 
vitle was inadmissible, we are unanimous in opinion, that 
there was error, for which the judgment below must be 
reversed, and the cause remanded. 


By JUDGE CRENSHAW. In this case I shall take 
notice of the objections made to the judgment of the Cir- 
cult Court, in the order puysued by the counsel for the 
plaintiff in error 

The first proposition contended for was, that the des- 
cription of the premises sued for, was too uncertain to 
sustain the judgment; that the judgment and verdict refers 
back to the deciaration for a description, and chat the land 
is then described as beiug a tract, “containing about 120 
acres, and about half a mile long north and south, and 
about three-eights of a mile wide east and west, and situ- 
ated on the eastern side of the N. E. quarter of section 
No. 25, township No. 20, range 4, east.”” From this 
description it appears that three of the boundary lines 
are given, but the length of two of them is undefined and 
the quantity of land is left uncertain. If the metes and 
bounds had been distinctly and definitely set out, then cer- 
tainty as to the quantity would be immaterial. But cer- 
tainty as to quantity would aid an impertect description, 
provided the land be sufficiently identified. If the land 
had been described accurately in the verdict, this would 
have cured the imperfect description contained in the de- 


-elaration; for I held that the land must be described with 


certainty, either in the verdict, or declaration, and that 
when the quantity and description are both uncertain, as 
in the present case, the judgment is clearly erroneous. 

From the authorities which I have considered with 
some deliberation, I infer that the land should be descri- 
bed with that certainty, which will place its identification 
beyond a doubt; with such certainty that a verdict might 
be pleaded in bar to another action for the same premises; 
and with so much certainty as would enable the Sheriff te 
know of what land he was to give the plaintiff possession. 
As a judgment imports absolute verity, it is essential to 
its validity that it be equally certain, and it ought not to 
require extrinsic aid nor any further act of the party 
to give it force and eflect. 

The second position was, that the contract made by the 
Secretary of the Treasury, under the seal of the Treasury 
department, with Villar, the agent of the French colony, 
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was not proved, IT eoncur with the Court in believing 


decisive of this question. It was then decided that the 
seal of the Treasury depirtmeat, with the signature of the 
Se ‘eretary, are ratrinsie: ally evidence to authenticate the 
official acts of the Seeretary. After the original contract 
Was introduced to the j rons, if was certainly unnecessary 
to offer a copy in ev idence. But the copy being immate 
rial testimony, after the original was introduced, it could 
not mislead the jury, and therciere should not now be con 
sidered as erroneous. 

The third position relie d on, was, that there was ne 
proof of title in Haez, and who consequent; ly had no right 
which he could legally convey to Noel the pi: until, The 
evidence going to shew title in Haez is what was emphat- 
ically and correctly cailed by the counsel, a non-descript 
paper, and which no doubt was intended to be a very ma- 
terial link in the chain of title; but it appears not to be 
connected therewith by sufficient testimony. ‘There is 
no sufficient evidence to prove that Haez was substituted 
in place of Gaines, or that the land in dispute was allotted 
to him, under the provisions of the contract, and in pur- 
suance of the instructions of the Secretary of the Trcasu- 
ry. These material facts cannot be inferred from the face 
of this non-descript paper. On this ground therefore | 
concur with the Court in reversing the judgment. 

But two other propositions were assumed, which if true, 
must effect an entire reversal of the case, and defeat the 
plaintiff’s claim forever. The one was that if Haez wasa 
grantee under the contract, yet. his interest was not assign- 
able before the annexed conditions should be performed. 
The other was that the plaintiff Noel was an alien, and 
could not maintain an action for the recovery of land. 

As to the first proposition, it will be recollected that the 
main object of the government, in granting four townships 
of land to the French emigrants, was to encourage the 
cultivation of the Vine and Olive. It was supposed by 
the government, that these emigrants coming from a soil | 
and climate which were congenial to the growth of the 
grape, these branches of agriculture would flourish under 
their better skill andexperience. In order to advance the 
principal object of the grant, many inducements were | 
held out, and favors conferred. The selection was made 
from the most valuable lands in the country. To each 
member of the association was granted a half section, and 
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the long credit of 14 years was given,in which to make syry isso, 
payment, though the purchase was at two dollars per acre, —” V ™ 


ihe then minimum price of the public lands. ‘These were 
certainly greater favors than the government then or at 
any time since has extended to her native citizens. 

When the conditions annexed to the grant shall have 
been performed, the government then covenants to give 
a patent to the grantees or their assigns; but it is expressly 
declared that no title, either in law or equity, shall be ob- 
tained until full and complete payment shall have been 
made, and the conditions and stipulations faithfully per- 
formed, , 

I will not inquire whether such an interest in land could 
be assigned at the common law. It is enough for my pur- 
pose, if from the object of the grant, the spirit and mean- 
ing of the contract, and conditions annexed, an inability to 
assign can be fairly deduced. If the grantee had no title 
in law or equity, then he had nothing which could be as- 
signed, so as to enable the assignee to maintain a legal ae- 
fion. If the right of assignmet existed at all, it must 
have been as nerfect immediately after the making of the 
contract, and the allotment of the land, as now. And if 
10, the grantees might have assigned to persons, who were 
not emigrants from France, and who knew nothing about 
the culture of the Vine and the Olive, and thus would 
have totally defeated the object of the grant in its incep- 
tion. When the conditions and stipulations annexed to 
the contract were performed, then and not till then, they 
were authorized to assign, because then the object of the 
grant would have been attained, and the grantees would 
have acquired something like an assignable title. That 
the conditions have not been performed is a fact of pub- 
lic notoriety, and may be considered as a part of the his- 
tory of the country. Indeed the time has not yet arri- 
ved, when the payment is to be completed. But I will 
not resort to public notoriety to maintain a legal proposi- 
tion. Tinsist that if an assignee, who must be viewed as 
a stranger to the original contract, had a right to maintain 
the action before the grant of a patent, it was incumbent 
on him to preve at the trial, that the conditions had 
been performed. In the case of White v. St. Guirons, 
as I understand it, the action was brought by a grantee, 
party to the contract, who stands in a very different situ- 
aticn from an assignee; nd for this reason, it was deter- 
mined, that his claim ought to prevail against all persons 
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suLy 1830, @Xcept the government, and that a mere trespasser had no 
wr v™ right to require of him proof that the conditions of the 
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grant had been performed. On the ground therefore, 
that the interest in the land could not be assigned to the 
plaintiff, I am for reversing the judgment. 

As to the last proposition, which was that the alienage 
of the plaintiff was a good defence under the general is- 
sue of not guilty, it is laid down in many authorities on the 
subject, that alienage of the plaintiff is an available de- 
fence in bar to an action for the recovery of land; an:i the 
authorities further maintain, that what constitutes a good 
bar at the commencement of this action, is admissible in 
evidence on the trial of the general issue. The question 
then to be settled is at what time would alienage consiitute 
a good defence. Is it before or after the inquest of office 
hath heen found against the alien? Though with us it 
may be said to be novel and difficult, yet on a careful ex- 
amination of the law, and especially the decisions in Mas- 
sachusetts and New York, and the doctrine as laid down 
by Chancellor Kent, I am inclined to think it well settled, 
that an alien in possession of land may defend against all 
persons except the government, or its grantee: that an ali- 
en cannot claim by inheritance, but that he may purchase 
and hold land; sue for and recover it, at any time belore 
inquisition of office hath been found against him, escheat- 
ing the land to the government. In this position there- 
fore I concur with the rest of the Court. As to those 
points touching which it is my misfortune tu differ from 
them, I wish to be understood as entertaining great respect 
for their opinion, while I am constrained to adopt a differ- 
ent one as the result of my judgment. 


Judgment reversed and cause remanded. 


Jupce Wuire, not sitting. 
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Munpine v. CreNsHAw, et al. 


i. M. purchased a lot of land and gave his notes for the purchase money. 


The vendors executed a certjficate of the sale, by which they bound 
the nselves to make a title when the notes were p said, and containing a 
stipulation that ona failure of payment, the Jot should revert te the ven= 
dors —Heid. that this stipulatic m was for the benefit of the vevdor, and 
that the vurchaser could not teke advantage of his omission to pay, and 
at his option abandon the purchase. 

2. Where a note has been executed payable te certain commissioners, pa- 


ro! evidence is admissible to shew that the plaintiffs were the persons to 
whom the promise was made, and it is not necessary to produce the ‘wn- 
utes of the company for whom the commissioners act, to shew that they 
were duly elected such commissioners, where no fraud is alleged. 


W. Crensuaw, J. B. Earze, J. Caitpress and G. S. 
Gaines, as survivors of C. Lefebvre Desnoettes, Commis- 
sioncrs of the town of Demopolis, brought an action of 
assumpsit in Shelby Circuit Court, against Charles Mun- 
dine,‘o recover the amount of four promissory notes made 
by him and one J. Howard, dated June 4th, 1819, paya- 
ble to «¢the Commissioners of the town of Demopolis,” 
and falling due at different periods. The defendant pleaded 
the general issue, and also a special plea in bar, averring 
that the notes were given for the purchase money of a lot 
sold by the plaintiffs, on the conditions specified in a cer- 
tificate, as follows. ‘* We the Commissioners of the town 
of Demopolis, do certify, that Howard and Mundine have 
purchased lot No. 5 fronting on Market street in said 
town, for which he will be entitled to a deed on paying 
seven hundred dollars in the following manner, viz: one 
sixth part in six months, one sixth part in twelve months, 
one third part in two years, and the last third part in three 
years, with interest on each payment from the date there- 
of, unless punctually paid. The lot to revert to the Com- 
pany of the town of Demopolis on a failure to comply. 
Signed and sealed this 4th day of June, 1819. 

JOSEPH B. EARLE, [1.s.] 
JAMES CHILDRESS, [ L.s. ] 
C. L. DESNOETTES, [t.s. ] 
GEORGE S. GAINES. [1 s.] 
Commissioners of the town of Demopolis. 

And averring that by the terms of the purchase, the lot 
had reverted back to the vendors, &c.”” Issue was join- 
ed on the first plea, and to the special plea, the plaintiffs 
demurred. The cause was tried at the fall term 1828, and 
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the Court sustained the demurrer; a verdict was found 


Wr) ™ for the plaintiffs, on the general issue, for $1118 69, being 


Mundine 


v. 
Crenshaw, 
et al. 





@ Powell v. 
King. 


the amount of the notes with interest from the time when 
due respectively, for which judgment was rendered. 

At the trial, the defendant took a bill of exceptions, 
shewing an exception taken by him to the admissibility 
of parol evidence offered by the plaintiffs, the particulars 
of which appear in the opinion delivered by the Court. 

Mundine in this Court assigns for error, the overruling 
the demurrer to the special plea, and the refusal to reject 
the parol evidence as shewn in the bill of exceptions. 


Marois, for the plaintiff in error. 


Stewart, for the appellee. 


By LIPSCOMB, C.J. The judgment on the demur 
rer is the first error assigned. There can be doubt but 
the condition in the certificate was inserted for the benefit 
of the vendors, and not the vendees. It is a sufficient 
agreement in writing to take the -a'e out of the statute of 
frauds. The plaintiffs below were not bound to make ti- 
tles, till the purchase money had been pai; but the time 
when such payment was to be made, would not be so 
much of the essence of the contract as to abrogate the 
sale, if the payment was not made on the particular day 
specified in the certificate. The Court of Chancery would 
decree title on payment being made, and the vendors 
could not resist such decree, on the ground that the pay- 
ment had not been made on or before the day appointed 
for such payment. It is very clear that it could not have 
beer: the intention of the parties. that the option should 
be with the vendees to pay the purchase money or to give 
up the lot in discharge of the contract. The retention of 
the title unti] the money was paid could only have been 
designed as additional security to the vendors. A case 
somewhat similar to this in principle, was decided by this 
Court some time ago, in which the effect of a failure to 
pay at the day, was fully considered, and the doctrine I 
have advanced on this subject recognised. 4 

The next assignment grows out of the bill of exceptions 
taken on the trial below, **that Walter Crenshaw, Joseph 
B. Farle, James Childress, Charles Letebvre Desnoeites, 
anc George S. Gaines were, at the time when the said note 
in the declaration described was made, the Commissioners 
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of the town of Demopolis, that the said contract was made 
with them, and was detivered to them, and that thev were 


he persons intended by the name of the Commissioners 


of the town of Demopolis in the ssid note by the ma- 
kers of it, nad also that sinee that time and before the 
rommenecement of harles Lefebvre Desnouettes 


this suit, C 
had died. ‘Phe defendant then asked the witness if they 
were not a committce or commissioners of a con ipany 
consisting of a large number of persons, and he answered 
nthe aflirmative. The defendant then asked the witness 
if the said company did not keep minutes of their pro- 
eedings, and of the appoil niment of said Commissioners, 
the witness said they did keep a book in which was en- 
tered the constitution of the company and other proceed- 
ings, and also a minute of the election of said Commis- 
signers; therefore the defendant prayed the Court to reject 
the said parol testimony, waich was refused.” The want 
of proper parties plaintiff, can doubtless be taken ad- 
vantage of by the defendant on the general issue. Lut 
unless the defendant wished to establish a fraud practised 
by those persons or some of them in holding themselves 
out, and contracting with him in a character that did net 
belong to them, it carinot be pereeived of what use the 
minutes of the association could have been, after the rep- 
resentative character of the Commissioners had been ac- 
knowledged and recognised by the defendant. ‘This he 


ertainly wag done by contracting with them as such. . 


the 1 minutes had been produced they could not have bee 
viven in ote osetig in favor of the plaintiff, but they could 
have been used against them. A party is never required 
to furnish testimony against himself, without notice te 
produce it, and proof that such written testimony isin his 
power. ‘The strongest testimony that the plaintiffs could 
produce of their character as Commissioners in this suit, 

vas the acknowledgment of the defendant, and this was 
yah as before observed by treating with them as such. 
In an action brought by several persons as co-pariners, it 
might as well be required of them to produce the articles 
of co-partnership as the best evidence of the fact of such 
co-partnership existing. We consider the parol testimo- 
ny as properly admitted, and that there is no error. I.et 
the judgment be affirmed. 


’ 


Judgment affirmed. 
5 


Juperes Wuite and Crensuaw, not sitting. 
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Rosrnson & Davenrorr vy. STARR. 


Onan attachment against a non resident, a garnishee, at the retern ferns 
failed to answer, and no proceedings were then Lad as to him, but an or 
der .f publication was made as to the defendant iu attachment. Atthe 
next term, a judgment by default msi was taken against the garni-live 
Held, that this was regular, and that there was no discontinuance as te 
the garnishee. 


Rosrnson and Davenrorr sued out an original attach- 
ment in Tuscaloosa Circuit Court against Daniel Stow, 
trading under the sts le of Stow, Ellis & Co., he be‘ng a 
non-resident debtor. The attachment was returnable to 
the fall term 1827, of the Court. ‘Phe debt was levied 
in the hands of George Starr, who was summoned to ap- 
pear and answer asa garnishee to declare how much he 
was indebted to Stow, the defendant in the attachment. 
At the return term of the attachment, the plaintiffs filed 
their declaration againt Stow, and the Court mace an or 
der directing publication to be made for six mouths, re- 
quiring. the defendant to appear at the next term and 
defend the action, or the.;Court would proceéd to final 
judgment against him. At this term, the garnishee did 
not answer, and no proceedings were had against him, no 
judgment nist was then taken. Atthe March term 1828, 
the garnishee Starr was called by the plaintiffs to appear 
and answer, but he failed to appear; a judgment 2/si was 
then rendered against him for $2227 by default, and a 
scire factas was ordered to issue, calling on him to shew 
cause at the next term why the judgment should not be 
made final. The scire facias being returned not execu- 
ted, an alias issued, which being executed, the garnishee 
appeared at March term 1829, and on his motion the 
judgment ais? was set aside, the scire factas quashed, 
and he was discharged by the Court. 

It is here assigned for error by Robinson and Davenport, 
that the Circuit Court erred in setting aside the condition- 
al judgment, and discharged the garnishee Starr on the 
ground of irregularity in this, that the judgment nisi was 
not taken at the return term of the attachment. 


Crass, for the plaintiffs in error. It is important to 
settle correctly the point of practice which occurs in this 
case. It was ruled below that the cause was discontinued 
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Sv the omission to take a judgment n7sé at the first term. syry isso 

But in so doing, the Court erred. This is a case of original -7-v 
ttachment against a non-resident debtor: in such cases, the Robinson and. | 

ne j i ee : . : Davenport 

ituite requires a stay of all proceedings, for a period not . 

shorter than six months, so that notice by publication may Starr. 

he given tothe de fendant of the proceedings had agiinst 

him.@ In this ease the Court ordered the publication, con- a 

tinued the cause, and thereby did stay the proceedings. Bi. i 

‘The statute requires a stay of all progress; the garnishment 

is a part of the proceeding, and is staid as much as any 

other part. The proce edings against the garnishce must 

abide the event of those against the defendant in the attach- 

ment. It would be error to take judgment, or to sue out ex- 

ecution against a garaishee before a judgment was obtained 

against the defendant. The statute authorizes, it is-true, a 

judgme nt 2és¢ against the garnishee at the first term, but 

itis optional with the plaintiffto take it then or afterwards. 

It never could have been intended, that it must of neces- 

sity be then taken. In some of the Courts the term only 

continues two or three days; but the garnishee has the four 

tirst days of the term to make his answer; how could in 

such acase, a judgment nést? be regularly taken at the 

‘rst term? ‘The first term is but a return or appearence 

term. In ordinary cases, a defendant is bound to appear 

ind plead at the return term; if he fail to do so, the plain- 

tif may take a judgment by default against him at the ap- 

pearance term, but if he waives that advantage, he does 

not lose his right, he still may claim his judgment at the 

next suc ceeding term. 








Srewanr, for the appellee. We insist that the judg- 
ment rendered by the Court below was proper. The cause 
was discontinued, so far as the garnishee was concerned, 
by the failure to take the judgment nist at the return 
term. The case of a garnishee, is vastly different from 
that of a defendant in an action; between a plaintiff and a 
defendant, there must necessarily be a judgment rendered 
disposing of the cause one way or another; not so witha 
garnishee. When an attachment issues, it goes against all 
the property of the defendant: property may be levied on, 
and a number of garnishees, may be summoned; besides, 
the defendant may appear, put in bail and plead to the ac- 
tion: one garnishee may answer that he is indebted and 
that may dispense with the necessity of any further pro- 
ceedings againstthe others. A garnishee may attend and 
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uty igo, discover that his answer is unneecssary for some of those 
Wary eases, and omit tomake it. Ifthe plainuffhowever, in 
Robinson and sists upon an answer from him, then he must manifest a 
paponpent dispos'tionto do so, by claiming the judgment nist, which is 
Starr. the only mode, and the very remedy given to him in such 
~—-——=—— ease. If he fails to take advantage of the omission by 
claiming the judgment asi, it is an aeqmescenec, oO: 
waiver ofan answer fromihe gornishee. ‘The reeson is 
this, that it does not necessarily follow that there must be 
proccedings against the garnishee, as in a ease of a defen 
dant; and ifit become unnecessary for him to answer, anc 
he has not appeared, no discharge from the Court is ne- 
eessary to him. The failure to call him out, is evidence 
that the plaintiff deems it uanccessary to take advantage of 
his failure to answer. It is on!y neeessary to consult 
the statute to see what course the plaintiff is bound 
to pursue, where a garnishee fails to answer, so as to hold 
him liable. It provides that the garnishee shall appear 
and answer within the first four days, and if he fails to do 
so, what course must the plaintiff pursue? he must says the 
statute, have him called, take his conditional judgment and 
sue out his seire facias returnable to the next term to 
have itconfirmed. If he fails to do this, it isan abandon- 

ment of any further pursuit as to him. 

The appellant treats the proceedings against the garni- 
shee as a part of the case against the defendant. But it is 
notso. It isa separate case, and although the one is de- 
pendant en the other, the garnishee has a right to a speedy 
determination and trial of his indebtedness. A separate is- 
sue may grow up between him and the plaintiff, and he has 
the right to try it, and is not bound to wait until the ez parte 
case is determined against the absent defendant. The stay 
does not operate on the proceedings as to him; there is no 
necessity tor it, and ifhe really is not indebted, he has the 
right toa speedy trial of the issue and toa discharge; true if 
the issue is found against him, then the amount must re- 
main attached and condemned in his hands to abide the 
recovery against the defendant. It cannot be permitted 
to the plaintiffto summona dozen debtors as garnishces, 
and when the proceedings are stayed, to keep them all in 
attendance from term to term, without ascertaining their 
indebtedness, thereby keeping attached twelve times the 
amount of the debt; and this, just as long as he pleases. 
Yet this is the effect of the doctrine contended for. We 
conceive he is bound to proceed against one or more if ne- 


-- 
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eessary, to obtain condemnation ofa sufficient amount, and 
discharge the others; and that if he does not regularly’ 
proce eed, it is a discontinuance. 

All causes must be regularly continued from term to 
term, else they are at anend. There is not even an order 
of continuance of the proceedings between the plaintiffand 
the garnishee; so the latter had the right to withdraw from 
the Court, and consider the controversy as faras he was 
coneerned, atan end. If the firstterm did not continue 
tour days, the plaintiffshould have moved for a continu- 
ance till the next term, so that the garnishee might answer, 
us is the practice in all cases where the business cannot be 

done for want of sufficient time; then the defendant knows 
that he is bound to attend at the next term. Here there 
was no continuance moved for, nor ordered, as to the gar- 
nishee; he was then authorized to consider the cause at an 
end as to him, and to make any other disposition of the 
debt. If the plaintiff can call the garnishee at the next 
term without any continuance, he may do so many terms 
afterwards; liow long after shall he have the privilege at 
his option of taking further steps «against the garnishee or 
not? suppose in the mean time the defendant calls on the 
garnishee and demands the amount duc him, could he re- 
fuse to pay him under such circumstances? I presume that 
in as much as no judgment nis? had been taken, and no 
indication given of any further steps taken against him, he 
would be compelled to pay him. 


Crass, inconclusion. The objection for want ofa mere 
order of continuance as to the garnishee cannot prevail. 
The garnishee was summoned and was in contempt; it 
was his duty to answer; the cause cannot be considered as 
ended till he is discharged by the Court; he cannot take 
advantage of hisown wrong. By statute,¢ all causes which 
are not determined, nor disposed of by the Court, stand 
continued of course. 


By JUDGE SAFFOLD. It is assigned for error that 
the Circuit Court ordered a dismissal of the garnishment 
against Starr,on the ground that the judgment nis? should 
have been taken against the garnishee at the first term. 
This was what is called a foreign attachment, i in which all 
proceedings were directed to be stayed six mont hs, and 
notice to be given to the defendant in the attachment, in 
the manner prescribed by statute. The same was accord- 
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? JULY 1830, ingly ordered by the Cireuit Court. But the objection is 
that a judgment nisé was nottaken against the garn shee 
Robinson aid at the return term, but at- the second term, at which by 
Davenport : ° : - 
v the order of stay an@ notice, the debtor in the attach- 
Starr. ment was required to appear and answer. ‘The garnishee 
~~~ had an undoubted right under the garnishment to him, te 
have appeared at the first term and answered; no notice or 
agenev from the plaintiffs in attachment being necessary 
to enable him to do so. Had he then answered and de- 
nied owing or having any thing, he would have been en- 
titled to a discharge on motion to the Court; and such mo- 

tion could properly have been made at his instance. 

If however he stood indebted to the defendant in the 
attachment, or had effects of his in his hands, it was en- 
tirely indifferent whether he answered at the first or se- 
cond term; had he done so at the first term, the plaintiffs 
could not have taken judgment against him, because then 
they had not established any debt against the defendant; 
and until they had, there was no authority for taking judg- 
ment against the garnishee. It does not appear whether 
the garnishee was indebted or not. 

Tn as much then as the defendant had the liberty of an- 
swering at the first term, but chose not to avail himself of 
it, as his answer at that time would not have availed the 
plaintiffs any thing more than at the subsequent term, as 
all proceedings were necessarily stayed against the defend- 
ant, and he is interested in the proceedings against the 
garnishee as his debtor, and as it would have been illegal 
to take judgment against the garnishee for any sum admit- 
ted to be due at the first term, the failure to take judgment 
nisi at that time could not operate as a discontinuance, as 
was adjudged by the Circuit Court. It may be assimilated 
to an ordinary suit, when'the defendant fails to appear at 
the first term. If the session continues beyond the time 
allowed him to plead, the plaintiff is entitled to judgment 
by detault, yet if he decline taking the judgment, then he 
has no less right to it at the next term, unless the default 
be cured. A majority are of opinion that the judgment be 
reversed and the cause remanded. 

Judgment reversed 


Lirscoms, Cuter Justicr, not sitting. 
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PavuLuine .v. SturcGus, et. al. 


1. The answer ofa defendant in Chancery, when responsive to the bill, and 
not disproved, is to be considered at the trial as true. 

2. ‘The possession of land contmuing inthe vendor, aftera sale by him, does 
not ercate the same presumption of fraud 1s in the case of chattels 

3. As to what circumstances will be sufficient to render a sale of land frau- 
duleut, quere. 


Tits was a bill in Chancery, filed in 1817, in Madison 
Circuit Court, by William R_ Paulling against James A. 
Sturgus, and his two sons, William F. Sturgus and James 
3. Sturgus, and against William Pope jr. his soa-in-law. 
The objeet of the bill was to compel Pope to convey to 
Paulling, the complainant, a quarter section of land in Mad- 
ison county, and to obtain a decree against James A. Stur- 
gus and his two sons for the profits of the land, deducting 
therefrom the amount of two installments of the original 
purchase money, paid to the Government of the United 
States, after the land was purchased, by one Samuel Dona- 
hoo; under whom the complainant claimed title. The de- 
fendants each filed their answers separately, and deposi- 
tions were taken. 

The facts alleged in the bill and answers are numerous; 
those deemed material to the decision are stated in the 
opinion of the Court as follows: 

The prominent facts charged by the bill are, that in 
1809 one Kibble purchased of the United States the land 
in contest; that in 1811 he sold it to Sturgus the elder. wha 
being then embarrassed, sought to defraud his creditors by 
the aid of his two sons mentioned, who were minors; that 
the note given to Kibble in whole, or part. payment for 
the land, was signed by said James A. Sturgus as principal, 
and his said sons as security; that Kibble. assigned the cer- 
tificate for the land to the twosons, who were destitute of 
the means to purchase; that the note having been prosecuted 
to judgment, Sturgus the elder paid the whole of the consi- 
deration money ; that he had taken possession under the pur- 
chase, and cultivated the land as his own, from the time of 
the purchase, and habitually exercised acts of ownership 
over it; and that he had mortgaged it to Anderson, and pro- 
cured his sons to assign the certificate to him to secure the 
repayment. 

It is further charged that at a subsequent period, J. Al- 
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len obtained a judgment against the elder Sturgus and lis 


pw son William F., and by virtue thereof caused execution to 


ang 


Sietenn, 
et al. 


be levied on the iand, and had it sold 2s their property. 

That it was purchased by Donahoo in 1816 at the price of 
$150, who afterwards, having obtained the Sheriff’s decd. 
sold and conveyed the same tothe complainant for a valua 
ble consideration. ‘That at the time Donahoo purchased, 
Anderson’s mortgage was in existence, which he made 
known to the bidders, and the land was sold subject thereto 
That Anderson while he held the certificate, paid the third 
installment, being about $80, which he claimed in additior: 
tohis mortgage money. That after the purchase by Don. 
ahoo, Anderson’s claim was paid off, the mortgage redcem- 
ed, and the certificate transferred to Pope, the son-in-law 
of the elder Sturgus, which transfer is alledged to have 
been without consideration, to defraud Donahoo. ‘That 
Pope, by virtue ofthe transfer, the residue of the purchase 
money being paid by him or the Sturgus’s, obtained a pa- 
tent for the land; and that Sturgus the elder, through all 
these mutations of title, continued to enjoy the possession 
and profits of the land, and to improve it. 

The facts as shewn by the answers of the several defen- 
dants, and the proofs made, vary materially from the alle- 
gations of the bill. It is true, Sturgus the elder, and his 
sons, they remaining single, resided together on the land 
and enjoyed it in common, as well before as after the as- 
signment of the certificate to Pope. This is admitied by 
the several answers, and otherwise proven. All the Stur- 
gus’s, concur in the denial that the land was ever purchased 
for James A. Sturgus, paid for with his money, or that it 
was in any way his property. Nor are any of the essential 
facts of the answers disproven. They aver substantially, 
that the contract with Kibble was made by Sturgus the el- 
der for his sons; that he and they had joined i in the note for 
the purchase money, according to Kibble’s request, and 
the terms of the contract; but that all the purchase money 
was paid with the funds of the sons; that the father, on 
several occasions relating to the land, having more leisure 
and capacity for it, negotiated contracts for his sons at 
their request; that he did so in renting the land for his son 
J. B. after his removal from the place, until he sold to 
Pope, and after that, he had done the same for him at his 
like request; that in 1815, William F. Sturgus sold his 
interest in the land to James B. bona fide, for a valuable 
consideration; that thissale was madea short time prior 
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> Allen’s judgment and the sale under it, and was made gyry 1230. 
sublic at the Sheriff’s sale; that Anderson’s mortgage be- ~7v™~” 
ing also known, the land sold for a nominal sum compared ies 
with its value. It is admitted the elder Sturgus applied mengen etal 
to Anderson for $500 obtained on the mortgage of the ———~--— 
land, but denied that he exeented the mortgage; this is 
averred to have becn done by the sons, and that the agency 
of the father was at their request; that the father was aged 
and indigent, and the sons were moved by a sensc of filial 
duty to extend to him the benefits he received from the land. 

The answers of James B. Sturgus and Pope further state, 
that the former purchased his brother’s interest in the land 
for and in behalf of Pope; that in 1819, which was sul 
sequent tothe Sherifl’s sale of the Jand, the mortgage to 
Anderson was dischar ged by means of the jointfunds of 
James B. Sturgus and Pope: and that the former was at 
the same time indebted to the latter, he having at different 
times, between 1812 and 1816, advanced to James B. Stur- 
gus near $1500, as the consideration for his interest in the 
land, and as the means of redecming it from the mortgage, 
and paying the balance due the United States. Te 
indemnify Pope for the money advanced, and to secure to 
him his interest in the land, the Sturguses executed the 
necessary assignments of the certificate for the land to pro- 
cure the Patent in his name. Pope also states, he belie- 
ved the sum advanced by him was the fair value of the land, 
and supposed the vendors had a legal and equitable right 
to sell, and that he had no notice of any prior eqnitable 
right thereto. 

From the testimony of Neal and McDaniel, it is shewn 
that James B. and William F. Sturgus were young men, 
apparently without the means of purchasing the land; that 
the elder Sturgus occupied the land from the time of the 
purchase from Kibble until his death, except one or two 
years while he rented it to another, and that his sons oc- 
casionally resided with him. Adair deposes that the elder 
Sturgus was insolvent before he came to this state, that his 
son William F. he supposes to have been then (1828) about 
35 years of age; that Pope is wealthy, and had been gen- 
erous and kind to the old man in contributing to his sup- 
portin Kentucky and in this State; and especially in aid- 
ing some of his sons; that since the death of the elder 
Sturgus, the land has been rented out by Pope’s agent, for 
what price, he does not know, but it was worth on an 
average about two dollars an acre for 1825, 6 and 7. 

13 
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sutyis30. During the pendency of the cause, two of the defeudanis, 
Wr James A. Sturgus and James B. Sturges, die 1; the ‘ir Ceath 
yuviing Was suggested, ‘and the cause proeceded to trial against the 
Stecene, ad, survivors, at May term 1828, before Judge Gayle, who 
—— decreed in favor of the defendants, and dismissed the bill 
with costs. ‘To reverse this deeree, Paulling prosecuted a 

writ of error to this Court. 





The cause was argued by Hureuison for the appellant, 
and by Hopxrns for the appellees. 


By JUDGE SAFFOLD. Under the circumstances ot 
the ease as above stated, the legal or equitable result in re- 
lation to the title isto be considered. So faras any con- 
clusion is warranted from the indigence and consequent in- 
ability to purchase, the eflect would appear to be the same 
in reference either to Siurgusthe elder or his sons, that 


neither had the ostensible means of paying for propert, of 


that value. There is no admission by either of the deten- 
dants, that the father actually paid the purchase money, or 
anv part of it, nor is there other proofof that fact. But it 
is charged and admitted that the purchase was made on 
time; how long is not shewn; that this was done in June 
1811, at the price of two hundred doilars. besides the re- 
maining instalments due the United States. 

It may be remarked that William F. Sturgus, though 
a joint defendant with his father in the execution under 
which the land was sold, had transferred his interest to 
his brother before the judgment was obtained. The trans- 
fer of his interest, it is true, so recently preceded the judg- 
ment, as to justify a suspicion that itmay have been made 
in anticipation of it, and to elude its eflect. But this view 
of ihe case is less material, inas much as itis not charged 
that the title to the land, or any part it was in William F. 
Sturgus, but in his father, except that the sons were made 
the nominal assignees of the certificate, to secure the land 
for the father, against the claims of his creditors. This 
fact connected with the evidence tending to prove that the 
transfers were made in good faith, and that Pope is a pur- 
chaser for a valuable consideration, satisfies the inquiry 
respecting the title or interest of William I. Sturgus. It 
does not appear that either of the Sturgus’s, independent of 
Anderson, or Pope, had funds to make the purchase, or if 
any, how required. Ii seems that the only means they 
had of raising money’ about the time of, and subsequent 


ne 
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to the purchase from Kil ble, was personal industry ; IN syLy 1990. 
this respect, the sons, from their youthful vigour, must —~  ™/ 


be presumed to have had the advantage. 


Paulling 


re . . . v 
Phat Pope is a bona fide purchaser for a valuable con- sturgus,etal. 


sideration, must be assumed as true. It is soaverred in the 
answers of all the defendants; and by James B. Sturgus 
and himself the circumstances are particularly stated, and 
not disproved. From them it appears thatas carly as the 
first of the year 1815, Pope advanced to James B. Sturgus 
as much as $250. In the winter of 1814-15, he advanced 
a further sum of $500, and as early as September 1816, 
the additional sum ofabout $700, which James B. Sturgus 
declared his intention of using fur the redemption of the 
mortgage held by Anderson, and to pay the balance due 
on the land to the United States; and that these sums, 
with a smali amount otherwise owing, as stated by James 
B. Sturgus, constitute the consideration which passed be 
tween him and Pope, for the land, and which induced the 
assignment of the certificate to the latter, and procured the 
patent in his name. 

Thus it appears that at the time of the sheriff’s sale, when 
Donahoo became the purchaser of the land at $150, neither 
James A. Sturgus nor his son William F., the defendant 
in the execution, had any title or interestin the land. As 
to the effect of the possesion of the land, so long as it was 
enjoyed by the defendants in the execution, it is to be re- 
marked, that during most of that time James B_ Sturgus 
was alsoa joint occupant; that James A. Sturgus, who is 
charged as having ie ‘nthe proprietor, appears never to 
have been such; nor does Pope elaim to have derived title, 
either meciately or immediately, fremhim. Therefore, 
without entering into a sirict inquiry whether at the date 
of Allen’ s judgment , or of the sale of the land under it, the 
inchoate title to the land, held only by certificate for part 
payment. to the United States could be transferred by a sale 
under an execution atlaw so asto vest even the equitable 
interest in the purchaser, itis sufficient to say the inchoate 
title of this land appears not to have been in the defen- 
dants in the’execution. With respect to the doctrine of 
constructive fraud arising from the enjoyment of posses- 


sion by the debtors, it is not conceived that, according to. 


the most rigid rule, it has the same application to real es- 
tate. that it has to chattels; the former admits of more 
certain indicia of title in writing, duly proven, and 
when complete, to be found of record. On the contrary 
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the possession of personal property implies ownership, and 
when retained by the former owner who is a debtor, af- 
fords at least prima facie evidence of fraud, and, as high 


Rennebid. authority has often held, even fraud per se. By the rule 


a2 Stewart 


R. 54. 
5 Idem 336. 


however as settled by this Court, in the case of Hobbs v. 
Bibb, ¢ and Ayres v. Moore,® this presumption is subject 
to explanation by evidence to the satifaction of the Court 
and jury. Ilence, on a view of all the cireumstances of 
this case, it appears there was noerror in the decree ot 
the Circuit Court dismissing the bill at the costs of the com- 
plainant, and in this opinion the Court are unanimous. 


Decree affirmed 





teaGu v. SPANN. 


1. A Justice of the peace may give judgment in debt for the penalty of 
twenty dollars, under the act of 1811, against any one guilty of marking 
with his own mark, any unmarked hog, &c., without the owners consent. 

2. And it is no objection to the jurisdiction of the Justice that his Court 
is -_ provided with a jury, the offence being merely penal, and not cri- 
minal. 

3. Under that statute, no previous conviction of the offence is required, to 
make the penalty recoverable. Proof of the commission of the offence 
on the trial is sufficient. 

4. And on an appeal in such case, it cannot be objected that the justice did 
not record a formal conviction and certify the evidence, as the trial on 
the appeal is to be had de novo. 

5. In the appellate Court, the declaration having omitted to aver that the 
hog was marked in the mark of the defendant; the omission is fatal, and 
1s not cured by reference to the warrant. 

5. Though in this case no declaration was necessary, the plaintiff having 
undertaken to file one, he must be governed by the rules of pleading; 
this being a penal action, where morc strictness is observed than in other 
cases, 

7. Under this statute, a judgment final on demurrer cannot be rendered ; 
the penalty can be recovered only on a trial on the merits, ou proof or 
confession of the guilt of the defendant. 


Tus was an action of debt originally brought before a 
Justice of the Peace of Marengo county, by B. H. Spann 
against R. Reagh, to recover a penalty of $20, given by 
statute for marking an unmarked hog of the plaintiff. The 
Justice having rendered judgment for the plaintiff, the 
cause, together with fifty one other cases of the same kind, 
was carried by certiorari into the County Court of Ma- 
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tengo, on the petition of Reagh. In the County Court 
Spana filed his declaration, charging that the defendant 
‘‘did mark an unmarked hog, not being the property of 
him the said defendant, and without the consent of the ow- 
ner thereof, contrary to the form of the statute in such 
ease made and provided; whereby and by force of the 
said statute, the said defendant thereby forfeited, and be- 
came liable to pay for his said offence to the said plaintiff, 
being the owner of the said hog and party aggrieved, the 
sum of $20; whereby and by force of the said statute aa 
iction hath accrued to said plaintiff, &c. &c.’? To this 
declaration the defendant demurred, and at July term 
(828, the County Court overruled the demurrer, and gave 
judgment for the plaintiff for the amount of the penalty 
and costs. To reverse this judgment, Reagh sued out his 
writ of error to this Court, and insists that the demurrer 
should have been sustained. 


Lyon, for the plaintiffin error. Though the amount in- 
volved in this case appears small, 1 will remark that it is 
a cause of much importance to us; there are fifty one other 
cases similar to this, and the magistrate has actually ren- 
dered judgments against Reagh, to the amount of $1040, 
besides costs. I mention this to shew that the maxim de 
minimis non curat lex, has no application here. 

The declaration was demurred to, because it does not 
contain a sufficient cause of action.’ The action is brought 
under the act of 1S11,¢ which provides ‘‘that if any per- 
son shall be convicted cf having marked or branded, with 
his mark or brand, any unmarked or unbranded horse, 
mare, colt, mule, ass, bull, cow, bullock, ox, steer, heif- 
fer, calf, hog, sheep or goat; not being his or her own pro- 
perty, and without consent of the owner, the person so of- 
fending shall forfeit and pay the sum of twenty dollars to 
the owner thereof, for every such animal so branded and 
marked, to be recovered by action of debt, before any jus- 
tice of the Peace, or in any other Court having cognizance 
thereof: Provided,’’ &c. The first objection is, that the 
declaration does not charge that the hog was marked in 
the mark of him, the defendant, but merely that he mark- 
ed an unmarked hog not being his own property, without 
the consent of the owner. The case is not therefore 
brought within the Statute. For aught that appears, the 
defendant may, as a friendly act, have marked the hog in 
the very mark of the plaintiff; such proof would satisfy the 





101 


JULY 1830, 
Iw 
Reagh 
v 


Spann. 


a Laws of Aia 
223. 











102 CASES DETERMINED IN THE 


JULY 1930, 2Verment in the declaration, and certainly, that would not 
wr vy ~~ subject him to a penalty. A recovery in the present case 
Reagh would afford the defendant no protection against a second 
Senne. recovery for the same offence; if he were again sued, and 
charged with marking the hog in his own mark, this record 
could not be pleaded in bar of such an action. In penal 
actions, the remedy given is to be strictly pursued, and 
a 1 Blacks. the statute must be strictly construed: the offence must 

} thant eg be brought strictly within the statute. ¢ 

The next objection is that the statute requires that the 

defendant shall be ‘‘convicted”’ of the offence. No convic- 

tion is charged in the declaration. A conviction must pre- 

cede the action of debt; it is made by the statute a condition 

precedent to the right to recover the penalty. The word 
‘‘conviction” has in law a technical meaning, and is always 

used in reference to a verdict of guilty in a criminal pro- 

8 4Com. 361. secution. Blackstone says, «It the jury find a prisoner 
not guilty, he is forever quit and discharged of the accusa- 

tion: but if they find him guilty, he is said to be ‘convict- 

ed’ of the crime whereof he stands indicted.”? This ac- 

tion of debt is given in addition to the remedy by indict- 

ment, and arises upon the conviction of the party, and not 

till such conviction is had. It isa principle of Jaw that 

the public good shall always be consulted before private 

gain; a civil remedy is always merged in a criminal offence, 

¢ 2 Blacks. and no action will lie till a prosecution is resorted to. ¢ 
Com. 178. The requisition of a previous conviction of the offender op- 
erates as an inducement to the party injured to enforce the 

laws of the country, and also operaics as a preventive to 

é Strange 858 the compounding of criminal offeaces.¢ We insist that the 
Toa” convic.ion must be on a presentment or indictment found 
by a grand jury The conviction cannot be by the magis- 

trate; he has no power by the constitution and Jaws to adjudi- 

cate on the guilt or innoceuce of a party charged with a cri- 
minal offence, for it would be an abridgment of the right of 

a citizen to a trial by jury, nor can the magistrate try the 

right of property in the hog; no statute gives him jurisdie- 

tion todo so. The action rof debt is given, because on an 
indictment, no judgment of restitution could be given; a 
judgment could not be rendered in favor of the State and of 
the pariy aggrieved at the same time; formerly the owner 
had to resort to the writ of restitution, to obtain back goods 
which the offender had applied to his own use. Where 
a statute prescribes no form of conviction, it must be by 


e 2 Blacks.. .. ‘ 
Com. 178, indictment or presentment.¢ But even had the Justice 
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the power to convict, here it does not appear that any cone syyzy 039, 
viction has in fact been had. None whatever is certified vy ~~ 
by him. A conviction by a magistrate must set forih the Reagh 
evidence on which it is founded, or it is void:¢it must Nenad 
shew all the evidence as well for as against the defendant; 4 ae 
and if no evidence appear, the Court will quash it.¢ In} 3 st: 
Rex v. Crowther,4 a conviction was quashed because it did 220. 

not appear that the witness was sworn or examined in the ‘soe E. 
defendant’s presence. A conviction must contain an adju- . 1 Term R. 
dication, whether the punishment be or be not fixed by ,! e7 Term R. 
statute;¢ a judgment must be stated in it,fand it must be 238. 

in the present tense.# In the case before us, the =a" 
trate has only certified that he gave a judgment for rae : Strange 
plaintiff for 20 dollars; there is not returned even a judg- & 

ment in debt; we have only his certificate that he gave one. 

The declaration then is defective and shews no cause of ac- 

tion. It may be said that in cases of appeal from Justices, 

regular declarations are not required; but where a party 
undertakes to file a-declaration, he must stand by it, and 

and itit does not contain a cause of action, it cannot be 

good in any event. 





Pickens, for the defendant in error. The principal 
objection relied on by the appellant is,that no conviction is 
alleged in the declaration. The statute itself must be con- 
sulted to ascertain if this is necessary, and it contains no- 
thing which would require either expressly or impliedly 
that a condemnation or trial of any kind should be had in 
another Court. The Court will certainly give to the ma- 
gistrate all the jurisdiction which the statute intended. 
No penalty or punishment is imposed by the act other than 
the forfeiture of twenty dollars, recoverable by action of 
debt; then how could another Court convict, and for what 
purpose, to what end? Why convict if no punishment 
or penalty isto be inflicted? The error in the argument 
consists in giving to the word convict a potent power and 
exclusive meaning which it has not. It is assumed that it 
is only applicable to criminal proceedings; but that is an 
erroneous idea; it is used in the English books and in 
our own statutes and legal proceedings, as well in relation 
to civil as to criminal proceedings. It denotes merely a 
determination. It is used in all declarations on records, 
according to the most approved forms. This is an offence 
which the legislature was not willing to consider 4s critit= jy awe ofAte 
nal; and theretore, in the act of 1807, 4they made a dis- 209. 
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JULY 1830, tinction between the case of marking an unmarked hog 
“~~ and the case of altering the mark of one previously mark- 
Reagh ed; and made the latter punishable as a criminal offence 
Gem. and the former asa mere civil injury. By that act, even 
— in the case considered criminal, it was not said the remedy 
should be by indictment, but inasmuch as stripes were in 
flicted, it seems proper that the conviction should be by a 
jury and Coust of record; but in the other case, as there is 
no punishment whatever but the infliction of a penalty of 
twenty dollars, a mere pectniary matter of which a Justice 
of the Peace has jurisdiction, there can be no reason for 
such a construction; it would be idle. But by the act of 
oLawsof Ala. 1311, 4 jurisdiction is expressly given to a magistrate, and 
no other conviction is necessary other than to prove be- 
fore the magistrate the commission of the offence; and if he 
be convinced of the fact, he must give judgmeut for thx 
penalty. We will find our construction sustained by re 
ferring to other statutes where the same term is used, 
where express jurisdiction is given 10 the Justice, and 
where there can be no doubt that itis the magistrate who 
btawsofAla. Shall convict and adjudge accordingly. 4 
628, See. 7, The supposed defect in the declaration, that it is not 
*17, 218. averred that the hog was marked in the mark of the de- 
fendant below, we conceive cannot be fatal. It is said the 
utmost strictness must prevail in those cases. It is only 
in criminal prosecutions that this rule holds. This is bu: 
a civil action; an action merely to recover twenty dollars. 
No distinction can be drawn in actions purely civil, al! 
are onthe same footing. In appeals from Justices, no for- 
mality in pleading is necessary, the issue is to be made up 
:Minor’s Ala. under the direction of the Court.¢ A mere simple 
Rep. 316. statement that the defendant owed the plaintiff twenty 
dollars as a penalty, for marking a hog, would have beer 
sufficient. ‘There is in this case a suflicient reference tc 
the statute to advise the party what he is called on to an 
swer to. A demurrer is not favored in such cases, a party 
may amend by any part of the previous proceedings, and 
by referring to the magistrates papers, the offence is sufli- 
ciently defined. What was amendable, will be considered 
here as amended, to support the judgment. 





VanveGRAAFF, on the same side. According to the ar- 
gument advanced, the word ‘‘conviction’’ must be held to 
imply ex vi dermini,an indictment before a Court of re- 
cord. We have shewn that it is not so considered in our 














datutes, our forms, or judicial proeecdings. The word 
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iatroduced in the furm preseribed by the statuteS.™y~a/ 








rete ~ ns - civil eases.“ ‘The —— uction contend- —- Reagh 

f teblis! ' . ' ws 
wid for ld establish a most unreasonable practice. A goann. 
party Poser! have to apply to a Circuit Court to procure - 
i, : ° eh ees o- a Laws of Als 
he trial of an indietment, and if the defendant was 5 anal 


Certainly 
the only 
’ fos: 
Vin Ciiee 
¢ } 


ound guilty, what punishment could the Court inflict? 
tn 


none, when the st&fute prescribes nove; then 
pur poss a be tetebtain a record to give in 


xcfore the magistrate. ‘The party would have 


to apply to one Court for half of his remedy and to ano 


ther for 


the other half. 
ed. Sacha practice would be big chly inconvenient, and 


the Court can never adopt so unreaso! able a: idea. There 


This certainly never was intend- 


ean be but Little doubton the other point. There is more 


in the mar 
rot held necessary to allege the contract to be in writing, 
itissueie 
charged to 


1 } 


‘ 


WL Cu ul 


in the declaration than is usual in such eases. It 


r of evidence to prove that = how was marked 
k of thedefendant. Under the statute of frauds, it 
it to prove it to be so on the trial. The offence is 
be contrary to the statute, that is sufficient. 
l under this de chai ation, it would have been re- 


“usta to ) prove all the facts necessary to a recovery, or 


ibe had. ‘The demurrer admits the hog to be- 
5S 


long to the plaintiff, that it had been marked contrary to 


1}; . 


form of the statut 


, and that the penalty was incurred. 


Cc 
{i was cor reet to render judgment on the demurrer for the 


amount dee! wet for; the action was dcbt and the amount 5 1 Stewa: 


ta fore 


bead 


e 
i) 


ascecr tain Cd. Y 


iains, in eonelusion. We insist that in penal actions 


more strict 


civil. 
ed to the 


ness is re quired thai 11n actions s which are purely 


Phere is adegree of odium and criminality attach- 


offence; it has all the attributes of a larceny. If 


the plait tiff cheose to file a declaration, and it was insofii- 


cient, our 
means of 


only course was to demur; we had no other 
protection or defence. ‘The defect in the decla- 


ration was the emission of material allegations; if we took 


issuc, we 


thereby admitted that the facts therein set forth 


were sufficient, and could not on the trial call for proof of 
more or different matter than was averred and embraced by 


the issue. 


It is said no conviction was necessary. It 


seems clear that before the penalty can be adjudged there 
must be a conviction, that it is a matter precedent. Now 
what kind 





of a conviction Is meant? We must recollect 
}4 
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that the whole statute is concerning criminal proecedings, 


Nee aud that where a conviction is spolen ef in criminal pro 


mom 
Speen. 


@ Laws of Ala. 


aU. 


ceedings, gnilt of an offence is always intended. It i: 


argued that if the Cirenit Court were to convict, no pun 
ishment is prescribed, and that none could be iuflieted. 
But the rule of the common law is, that where the law 


prohibits the doing of any act, although the statute pro- 
hibiting it prescribes no parioh: nent, y t it shall be pur 
ishable’ by indictment, as amisdemeznor at commen law, 
by fine and imprisonment. ‘Therefore this was an incict- 
able offence, and was punishable on cont sbenaua in a cot 
of record as a common law misdemeanor. Indeed the 
offence is so closely allied to larceny as to be hardly cis 
tinguishable. The cases cited of other siatuies where the 
jurisdiction is expressly given to justices to convict, 
proves only, that in as much as in this statute it is not so 
given, the right does not exist in this case. But it may 
be well to inquire how far those statuies whieh give th 
right to a justice to convict of any hon in a summary 
fav, can stand with the constitution. ‘Phe constitutio: 
never intended they should be allowed t 
criminal offence. 


O convict Ol.e 


By JUDGE CRENSHAW. In argument it was con 
tended, that the penalty was not recoverabie before a pre 
vious conviction of the offence, and that the act of mark- 
ing the unmarked hog of another person amounted to 
larceny. 

By the 22d section of the act of 1807¢ the stealing of 
hogs on conviction is punished by whipping and paying 
to the owner the value thereof, ‘and also a fine of S20 
to any person suing for the same, to be recovered in any 
Court having cognizance thereof.”’ By the 23d section, 
the altering or defacing marks or brands is punished in 
the same manner. By the 24th seciion, “if any person 
shall be convicted of having marked or branded with his 
mark or brand any unmarked or unbranded horse, &ce., 
(hogs included,) not being his own property, and without 
th: consent of the owner, the person so offending shal! 
forfeit and pay the sum of $20, for every animal so brand- 
ed or marked, to be recovered and applied as aforesaid, 
viz: **by any person suing for the same in any Court hav- 
ing cognizance thereof.”’ 

By the two first recited sections, the Legislature has im- 
posed the same penalties on the stealing as on the altering, 
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ot defacing the marks of hoys, and consequently consid- 


1 them is enecs of the same grade, a nounting to lar- 
eenv. By the lasts mag they d lid “o intend to place 
the marking of unmmerked hogs on the same footing with 
these offences, beeause hey have provided no punishment 
except the forfeiture of $20, to any person suing for the 
same, and because the 22d section had already provided 
for the eo f dat 2 

‘he proecedings in the present ease, were had under 
the 2d section of the act of 1811.4 which is in the same 
language with the above reeit d 24th section, with this 
differenee oaly, that: il of forfeiting $20 to any per- 
son suing for the same, it shail he paid to the owner of the 
, , 


heg, and instead of being recoverable in any Court having 
cognizance bala it is made recoverable by action of 
debt before any Justice of the Peace, or Th any other 
Court having cognizance thereof. This section therefore 
supersedes, ‘aud must he considered as repealing the 24th 
section of the act of 1807. It provides no punishment 
for marking an unmarked hog, but the forfeiture of $20 
to the owner, and expressly declares that the recovery 
shall be by action of debt. Jt is clear then that it is not 
larceny, nor an indictable offence. Where then can be 
the necessity of a previous conviction, when no other 
punishm ent is affixed to the offence? Though peculiar in 
its phraseology ,the statute must receive a a and ration- 
al constructioi The word convicted, as expressed in the 
statute, must be taken to mean convicted on » the trial of the 
penal action of debt for the recovery of the penalty, 
and cannot mean a previous conviction on an indictment, 
when no punishme ent is affixed to the offence, except a for- 
feiture to the pariy aegrieved. Numerous are the eases in 
which penal actions in the ferm of debt have been brought 
to recover the forfeiture, and that too without any previ- 
ous conviction. 

it was also suggested that the Justice was ousted of all 
jurisdiction — the offence was criminal, and he had 
no authority to nmon a jury for the trial If the of- 
fence had been salts able, this proposition would be true; 
but as the action of debt is the remedy prescribed for 
the recovery of the penalty, it does not necessarily follow 
that the party is constitutionally entitled to a trial by jury. 
A penal action is not,in the language of the constitution, a 
prosecution by indictment, or information, so as to enti- 
tle the party to atrial by jury in the first instance; nor 
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guy isco, does the phrase <«due eourse of law” necessarily imply 
FV trial by jury, but rather means a proceeding carried on xe- 


Reagh 


Spann. 





cording to the law of the land, either with or without « 
trial by jury. Ido wish there had been a constitutional 


— provision requiring this as well as every otler penal of- 


fence to be tried by jury. 

It was further insisted that the Justice erred in not ccr- 
tifying the evidence. This was not necessary when the 
tase was to be tried ¢e novo in the appellate Court. 

The last position of which I shall take notice is, that 
there is no averment in the declaration alleging that 
Reagh marked the hog in iis mart. 

Penal laws are to be construed strictiy, and in a penal 
action, which is in the nature of a criminal prosecution, 
much certainty and precision are requisite. ‘The demand 
not exccediag $20, a declaration was unnecessary; but if 
the plaintiff will proceed to file a declaration, he must eb 
serve the rules of practice, and bring himself substanttal- 
ly withing the meaning end spirit of the statute. We 
think the omission was fatal to the declaration, and cannot 
be aided by reference to the statute, or by looking back 
to the warrant, or statement of the Justice, there having 
been no verdict, but merely a judgment on demurrer. 

I have already said that the party must be convicted on 
the trial of the action of debt, otherwise the party aggricv 
ed cannot recover. Convicted, in the statute, necessarily 
implies a trial on the merits, and the party’s guilt must be 
made manifest either by proof or confession. The Coun- 
ty Court therefore did err: first, in overruling the demur- 
rer, when it should have been sustained, with leave to the 
plaintiff, on terms, to amend his declaration; and second, in 
giving final judgment for the penalty without a trial on 
the merits, or without proof-of the party’s guilt. The 
judgment must be reversed, and the cause remanded. 


Reversed and remanded 
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SANDERS & FENWICK V. RIVES. 


1. Ti the condition of a bond for a writ of error, substantially conforms ‘ 
the requisitions of the statute, it is suflicient, though the language be dit: ‘ 
ferent, an d the duties minutely detailed. ' 

2. Semdle, that where a statutory bond contains the conditions preseribed 
hy th e statute, and also others superadded, the bond shall be good as far 
as warranted by the statute, and void for the surplus. 

3. Where a judgment is reversed, and a corrected judgment is rendered 
in the ay prellat e Court. the sureties in the error bond are liable for the 

nount of such corrected juement. 


4. It will a0 be adjudged a variance between 9 sez. fu. and a record. that 





the record does not shew the amount of costs recovered, as averred in the 
ct fit. The allegation in the sei. fa. may be proved at the trial by the 
fee bill. 

5. The damages given on the afiirma ce 0 fa judgment in the, Lircui it and 


Supreme Coarts, bear interest till ps aid 

Where the sheriff gives an official receipt to the isteadamns fe.good 
evidence of payment, though he fail to make return of it. aud althoush a 
rrit of error be sued out before the amoant is paid ever to the plaintiff. 

. But where, pending a writ of error, money is deposited with the sheriff 
who holds an execution, to be applied to the satisfaction of a judgment 
in case of aflirmance, it is not 2 payment, it is at the risk of the payor. 


oO 


Titis was an action of sctre facias tried in the Circuit 
Court of Madison county, in which F. EF Rives was plain- 
tiff, and W. Sanders and J. Fenwick were defendants. 
Phe setre facias recites thatat July term 1821 of Macison 
County Court, Rives recovered a judgment against Walter 
Otey, W. Lewis, J. Jones, EF Jones and F. Jones for 
$2915 66 debt, $175 63 damages, and $47 62 costs; that 
on the 12th day of 1822, W. Otey and W. Lewis, 
sued out a writ of error to Madison Circuit Court, ‘and 
entered into bond with securities &e. according to the stat- 
ute;”? that at the February term 1823, of Madison Circuit 
Court, the judgment of the County Court was affirmed 
with damages and costs; that in July 182%, Otey,“one of 
the said plaintiffs in error, prosecuted a writ of error to the 
Supreme Court, to reverse the judgment of the Circuit 
Court, and entered into bond with W S: Sanders and J. Fen- 
vick as his’ sureties, in the penalty of $7172, 62 payable to 
Rives, conditioned, “that the said Walter Otey should, in 
case said judgment be affirmed by the said Supreme Court, 
pay and satisfy the said F. E. Rives the said judgment. 
damages, interests and costs, and also all moneys and costs 
due or to become due to him thereon, and also perform 
and satisfy the sentence, judgment or decree which the 
said Supreme Court might render in said case;’’ that in the 
Supreme Court, the death of W. Otey was suggested, and 
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John P. Neale and John W. Otey,. his administraicrs, wer 
made parties, and that at July term 1826, the judgment ot 
the Circuit Court was affirmed, and Rives recovered judg- 
ment against the administrators of W. Otey for the debt, 
ten percent damages, the costs of the Supreme Court, 
amounting to the sum of S5-———. and twenty dollars, 
costs of the writ of error in the Cireuit Court; and that 
neither W. Otey, nor his administrators, nor the defens 
dants Sanders and Fenwick had satisfied said judgment. 
Wherefore the defendants were called on to shew cause 
why judgment should not be regdered against them fo: 
said several amounts. 

The defendant Fenwick, pleaded, 1. Naud fie! record. 
2nd. Payment. 3rd, That on the 29th of August 1826, 
the plai@@MF had sued out a fier? /ucias on the eriginal judg 
meat rendered by the County Court, against the adminis 
trators of W. Otey, and against J. Jones, E. Jones F. Jones 
and W. Lewis, which was in the hands of the Coroner, 
and in full force when the seire fucias was issued. 4th. 
That the sum of $2393 24, part of the debt, was paid to 
the Sheriff, before the July term 1823, of the County Court, 
he having at the time in his hands an execution fron said 
Court, anc that the residue was paid before the issuance of 
the fiert facias. The plaintiff!demurred to the third plea, 
and as to the remainder, there were replications and issues. 

The defendant Sanders pleaded 1. Naud diel record; 
and 2nd. That after the ofiipmance of the judgment in the 
Supreme Court, a fiert faaiag had been issued on the ori- 
ginal judgment against theadministrators of Otey, and that 
it was in the hands of the@orover and in full force, when 
the seire facias issued. Issue was joined on the first plea 
and the’ plaintiff demurred to the second plea. 

At the April term 1827, the demurrers of the plaintiff 
to the pleas of the defendants were sustained, and the 
plaintiff obtained leave to amend his sefre facias. At the 
April term 1828, on the production of the record, the is- 
sues on the plea of nud fief record were determined in fa- 
vor of the plaintiff. 

At the November tern: 1828, a trial was had on the is- 
sues on the plea of payment. On the trial, Fenwick pro- 
duced in evidence to the jury a fier? fucias issued from the 
County Court, on the first of March 1823, on the original 
judgment, including the damages of affirmance in the Cir- 
cuit Court, and made returnable tothe July term. This 
execution had been delivered on the same day it issued to 




















SUPREME COURT OF ALABAMA. 


William Sanders, who was proved to be the lawfui deputy 
aa returned it with this further indorsement, ‘taken up 
by writ of error.’? There appeared no other return on it. 


enwick then produced two receipts, signed by S. Peete, 


attorney for the plaintiff, for partial payments made to him 


in January 18 24, one for $336, and the other for $186 52. 
l‘o these receipts no objection was made. He produced 
in evidence two other receipts which were as follows. 
“‘Reeeived of Walter Otey $500, in currency, this 8th of 
April 1823, W. Sanders D. S.”? on which was a memoran- 
dum by Sanders, made, as appeared from inspection, with 
a different pen and ink, in these words: ‘The private and 
individual understanding was betaveen me and captain 
Otey, that the within reecipt was to be applied to an exe- 
cution which F. E. Rives obtained against said Otcy, 
when the judgment was affirmed in Supreme Cotirt. W. 
Sanders.*” The other receipt was in these words, ‘Re- 
ecived of Walter Otey, $300, Tennessee money, April 
12th, 1833, W. Sanders D. S8.’’ on which there was an in 
dorsement similar to that on the other receipt. » He further 
gave in evidence two other receipts in the following words 
“Reeeived of Walter Otey $500, Tennessee money whicl 
is to be applied to an exe cution F. E. Rives v. Walter 
Otey &c. April 21, 1823. W. Sanders D. S.”? “June 
2d, 1823, Received of W alter Otey one thousand dollars 
in Tennessee bank notes, which is to be applied towards 
the payment of an execution which Francis E. Rives ob- 
tained against Walter Otey and William Lewis in the 
County Court of Madison County, W. Sanders, D. S.” 
The plaintiff proved by S. Peete, that while the execu- 
tion was in the hands of the deputy sheriff, Otey had of 
fered to pay to him, the witness and attorney for the plain- 
tiff, about $1000, in Tennessee bank notes, which he refus- 
ed to receive, because they were then at a discount of 20 
or 25 per. cent; that Otey then declared he ~~ pay 
that money to Sanders; that some time afterwards, Sanders, 
and he believed Ote *y also, though not positive as to Ote V> 
informed him that they , Otey and Sanders, had agreed that 
the payments made by Otey to Sanders on the execution, 
jn currency, should remain in the hands of Sanders until 
the decision of the Supreme Court, in consequence of San 
ders being Otey’s security to the bond for the writ of 
error to that Court. Fenwick then proved by L. Mead 
the Clerk of the Court, that when Otey applied for the 
writ of error to the Supreme Court, he, Mead, objected te 
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the suretics offered, and thet Sanders stated in the presen 
of Oter vy, that as deputy sheriff he had reeciv od between 


Sandee rs and $2500 and $250Qin currescy yin part payment ol the tude 


Feuw! ek 
v. 
tives. 
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ment,.that he did net hear ef any agreement us to the mo- 
ney remaining with Sanders to abide the writ of error 
nor did ke know whether Fenwick did or did not know 
that those payments bad been made, before he signed thy 
writ of érror bond as surety. ‘There was no evidence to 
shew that Fenwick knew of the agreement spoken of f by 
Mr, Peete, nor was it shewn that any exertions had hee 

made.by the plaintiff either by motion or otherwise to eb- 


tain. from the sherifithe money paid to Sanders; on thts 
proof, which was In substance all that was oie fered, the 
plainuff moved to exclude from the jury the two receipts 
dor.$300 and for $500, on which memerandums were in- 
dorsed: ‘To this, Fenwick objected, but they were by 
thé Couft excluded. The plaintiff then requested th 
Court to instruct the jury, that if any payment had bee: 

made by Otey toSanders as deputy sherill, while he hel 
theexccution, and if the money so paid = was in the hian 

of Sendersevhen the writ of error was taken, and the hese 

signed, that he the sheriff thenecforward held it as th 
trustes of Otey, afd was not bound, and could not be com . 
pelled to pay. it to'the plaintiff, and that uader iene civ- 

cumstances, the jury should not consider it as a payme nt; 
which instruetion the Court gave. To all which, Fenwick 
excepted. The jury found that of the judgment rendered 
inthe Cireuit Courtewith fifteen per cent damages, and of 
the judgment of the Gireuit Court affirmed in the Supreme 


Court with ten per cent damagés, with interest on the 


judgment and on thé damages, up to that time, there re- 
mained unpaid $5448 23, besides $20 costs expended in 
the Circuit Court, for which amount judgment was ren- 
dered for the’plaintiff. 

Sanders and Fenwick prosecuted their writ of error to 
this Court, to reverse this judgment. 

Hvurcutsox, for the appellants, made the following 
points: 1. ‘The demurrers to Fenwieks third and to San- 
ders second pteas should have been overruled; they went to 
the sctre facies, aad that was bad. It does not name the 
sureties to the first writ of erfor bond, nor recite it. It 
Was a part of the record, and being refe nied to, should have 
been set forth. The bond on which Fenwick and San- 
ders are charged, is to be void on the performance of a 
condition whieh the Jaw did not require.¢ There is ne 
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iverment of non-payment by Lewis, LE. Joncs, J. Jones, 
or F. Jones. 


2. Those pleas themselves should have been sustained. 
The right to proceed against the sureties could arise only 
upon default of the prineipals. But here the plaintiff was 
not coutent to rest till hisown test should operate; his ex- 
on was out; how could he aver non-payment in his 
scire facius? How many remedies ts he to have? Can 
he proeced against the orivinal defendants, the sureties to 
he last sureties, all 


atl 


eet 


the first writ of error, the sheriif and t 
at once? [presume not. 

3. The Courtshould not have permitted the setre facias 
to be amended. If the deniurrers had been allowed to 


reach it, then it might have been amended; but after that 


had been refused, and while the plea of nel liel record 
stood against it, it certainly was irregular to permit the 


amendment; it changed the issue. 

‘+ ‘The pleas of nul diel record were improperly over- 
ruled. Th e scire facias shews a recovery against Frede- 
ric Jones, but the record shews one against Fred Jones. 
The seire sae avers an aflirmance in the Supreme Court 
not only for the judgment of the Circuit Court, damages 
and costs of that Court, and of the Supreme Court, but also 
for twenty dollars additional costs, which the mandate does 
not shew in respect tothe last tem. ‘This is in fact the 
costs of the copies of records which the Clerk has put in 
the sere facias, but for which no judgment can be shewn. 

5. ‘The verdict was excessive, and not consistent with the 
issues; it includes interest on the damages of aflirmance and 
interest upon interest; the exira judic’al $20, are also inclu- 
ded; and it does not appear on what pleas it was rendered. ¢@ 

6. The Court erred in excluding the receipts signed 
by Sanders. They were given officially by the officer 
who held an execution, to one of the de fendants, and the 
memorandum shews that they were to be applied to the 
satisiaction of that judgment. 6 

7. The Court erred in the instructions given to the jury. 
‘They are not warranted by the law. Fenwick should not 
in any event, when he believed that $2300 had been paid be- 
fore he beeame surety, be made liable for that sum. The 
injustiee of the result is too obvious to require comment.¢ 


Horkrns, argued for the appellee. 


Wercurson, in conclusion 
15 
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By LIPSCOMB, Chief Justice.* In this cause a gree 


“™- many points have been pressed on the consideration of the 


Sanders and Court: some of them were abandoned by the course! in 


Fenwick 
v. 
Rives. weshould not find material in the investigation; we shal 
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the concluding argument, and there are some others that 
yt 
~~ therefore proceed to examine those we consider most 
prominent, and involving the true grounds of the contest 
between the parties. The judgment was rendered om a 
scire facias against the plaintiffs in error, as the securi!:cs 
of Walter Otey in a writ of error bond, in a ease where 
Rives, the present defendant was plaintiff, and Otey and 
others defendants. 

The first objection taken by the appellants, ts to the writ 
of error bond. It is contended, that it goes beyond what 
is required by the law, and imposes conditions that had 
never been contemplated by the obligors. ‘Those con- 
ditions, it is urged, are not such as the law imposes, and 
that such being the case, the bond is void. If it were true 
that those conditions are not such as the law imposes, we 
should then inquire how far a bond or recognizance con- 
taining all the conditions that the law requires, with the 
addition of others not required, is bindingon the parties to it. 
In such a case, it would seem, that tie bond would be 
valid, so far as the conditicns correspond with the law, and 
that those which are superadded should be treated as surplus- 
age. This rule of construction would do ample justice to 
all parties; and the maxium wéile per inutile non vitiulur. 
would apply. But in point of fact, the bond under consi- 
deration does not go beyond the statute; it is true, that if 
is much more minute and runs more into detail of the 
conditions to be performed than was at all necessary, ye! 
minutely as those conditions have been set out, the law sub- 
stantially requires their performance. The act of 1820, ¢ 
in securing the rights of the judgment creditor, expresses 
the object to be efiected by the bond without descending 
to particulars; thus when it provides for the payment 
of such judgmentas the Supreme Court may render, in the 
term Judgment, is included the amount of principal, inter- 
est, cOsts and damages; and the special enumeration of 
those items does not enlarge the duties required to be per- 
formed. The act of assembly is in the following words: 
«¢That no judgment of the Circuit Court in this State shall 
be suspende«!, unicss the party applying for such writ of 





Note. The cause vas 2: gued at the last term and retained under ad- 
isement till the present term. 
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evror shall execute in the Clerk’s office a bond with suffi- 
cient security, to be approved by the Clerk, conditioned 
for prosecuting the writ of error to effect, and to pay 
and satisfy the judgment that shall be rendered in the said 
cause by the Supreme Court.’? It will be seen that the 
conditions of the bond substantially conform to the act of as- 
sembly. ‘The plaintiffin error can derive no aid from the 
nase put by way of illustration. It is asked, with much 
emphasis, if we are prepared to hold the securities liable, 
when the judgment of the Court below is reversed, and 
the proper judgment rendered here? We answer that such 
is the law of our land; and that the act of assembly no- 
ticed above, will admit of no other construction; nor ean 
there be much hardship in requirieg the party who resorts 
toa reversing tribunal for the correction of supposed er- 
ror, to give memeansty | to perform the judgment when re- 
versed and correcicd; there ean be no hardship in securing 
ty the plaintiff what may be justly due him. This is in 
strict analogy with the case of securities in a bond for a 
writ of error corane vedis under our statute. When a 
'efendant wishes to have any clerical misprision corrected, 
he ean doso by this writ, on giving bond and security to 
satisfy t the judgment that may be rendered, and this his 
securities are bound to do, w hetherhe suceceds i in procuring 
a correction of the judgment or not. Although the ques- 
tion of liability of securities has never beleee been preseat- 
ed in this aspect, we are now well satisfied, that when a 
ju lgment is reversed and the proper judgment rendered 
wainst the plaintiff in errer, his securites are not dischar- 
ged. but held liable for the payment of such judgment. 
Phe next objection is, that the se7re fucias does not cor- 
respond with the record on which it purports to be foun- 
ded, that it calls for twenty dollars costs in the Circuit 
Court on the aflirmance of the judgment in that Court, on 
the writ ofecrror from the County Court. The judgment 
had been originally rendered in the County Court, and 
was taken to “the Circuit Court, where it w: as affirmed with 
costs; the record did not shew to what the costs amounted; 
nor indeed could it well do so, as it remained to be taxed 
by the Clerk. It was a matter to be proved on the trial 
of the seire facias. ‘The amount is alledged to be twenty 
doliars, and there ean be no doubt but the allegation is sup- 
ported by the fee bill. 
The objection that interest was allowed on the damages 
given inthe Supreme Court, is not fairly presented; it 
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JULY 1sz9, Should have been the ground of an application to the Court 
™ below; but if it were, we do not believe there is any erroi 
Sanders and jn it. Interest is given by our statute on all judgments 
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from their rendition till paid; the fifteen per cent allowed 
on the aflirmance in the Cireuit Court, and the ten per cent 
in the Supreme Court, become embodied with the princi- 
pi in the judgment, and interest ran on the aggregate 
amount till payment. 

All the other material points arise out of the charges ask 
ed and refused by the Court, and those given and objcet- 
ed to; they are presented to us in the bill of exceptions 
signed by the presiding judge. Two receipts were prode- 
ceed, one for five hundred dollars and the other for three 
hundred dollars, signed by Sanders, who was proven at 
that time to have been the deputy sheriff, and to have had 
the fiert fucias against Otey in his possession. The first re- 
eeipt expressed on its face to be in currency, and the second 
in Tennessee money, both were signed by Sanders with 
theaddition of D. S. tohisname. On the back of both re- 
ceipts was an indorsement in the following words: ‘the 
private and individual understanding was between me and 
Captain Otey, that the within receipt was to be applied te 
an execution which F. IS. Rives obiained against said Otey. 
when the judgment was affirmed in the Supreme Court,”’ 
signed, ¢*William Sanders.”? ‘These receipts were otfered 
by Fenwick, one of the defendants below, as evidence o: 
so much money paid by his principal, and for which he 
claimed a eredit; they were objected to, and the objection 
was sustained by the Court. It has been argued by the 
counsel for the plaintiff in error, that these receipts were 
improperly rejected by the Court, that they ought to have 
been permitted to go to the jury, and that the indorse- 
ment ought not to be allowed to repel the evidence on 
their face, of the mouey having been paid absolutely ani 
unconditionally as a part of the execution. The eounsei 
contend that the indorsement on the receipts contains in- 
trinsic evidence of having been made ata different time, 
and without the privity and cansent of Otey. If we were 
to put the indorsement on the receipts entirely out of view, 
it would then only be by inference, after connecting the 
fact of Sanders being the deputy sheriff, and his holding 
the fiert facias at that time, that we could arrive at the 
conclusion that the money paid to him was in part pay- 


ment of Rives’ execution against Otey. The receipts ot 


themselves would not prove on what account the money 
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iad been paid to him; they are only evidence of so much jyzy 4630, 
noney having been paid, without directing the manner in «vy 
which it was to be applied. But there can be no doubt Sanders and 


that the indorsement truly expresses the object and the 
terms on which it wesreceived. ‘The fact of these receipts 


being in the possession of Otey, and offered by his security ~—_ 


as evidence, repudiates the suggestion that it was an after 
thought of Sanders, without the consent or concurrence 
of Oiey. No other reasonable conclusion can be drawn, 
bat that the indorsement was either made at the time the 
receipis were given, or that by the consent of Otey it was 
subsequently made as an expression of the mutual under- 
standing of the parties when the money was paid. If 
such then were the terms on which the payments were 
made, to abide a future event, they could not be a satisfac- 
tion in part of the execution; and they were very proper- 
ly excluded from the jury, as theiradmission could only 
have tended to embarrass them. It was a matter of ar- 
rangement between Otey and Sanders, by which the latter 
undertook, on the happening of a certain event, to apply 
the money for Otey’s benefit. The money so paid could 
not have been collected by the plaintifi in execution from 
Sanders’ principal, and therefore Otey was not entitled toa 
erediton the execution. If it had been an absolute pay- 
ment, the execution would have been extinguished for so 
much, and that amount never could again have been col- 
lected from the defendant. 

Two other receipts were given by Sanders, which were 
offered in evidence, one for $500 and the other for $1000 
signed by him as deputy sheriff. ‘There can be no doubt 
that those two payments were intended to be applied to 
the same execution, as it does not appear that the deputy 
sheriff ever had but the one. These receipts were read to 
the jury, there was some evidence that the money paid by 
Otey to Sanders on the execution, was, by an agreement 
between them, to remain in his hands, and abide the event 
of the writ of error in the Supreme Court, and it was in 
proof by the evidence of Mead, the clerk of the Court, that 
on his making some objection to the sufficiency of the se- 
curity offered on taking out the writ of error, Sanders 
said that he as deputy sheriff, had received on the execu- 
tion, between $2300 and $2500 in currency, in part pay- 
ment thereof. After this evidence, the Court, at the re- 
quest of the plaintiffs below, charged the jury in substance, 
that if any payment had been made by Otey to Sanders 
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eid of ihe writ oferror and giving bond to supersede the ex- 


ecution, he the sheriff theneeforward held it as the trustee 
of the person paying it, and was not bound, nor could he 


be compelled to pay it to the plaintiff in execution; and 


that apayment made under such circumstances, should 
not be regarded by the jury. The consequence to the de- 
fendants below resulting from this charge, was to deprive 
them of the benefits of the two receipts which had been 
read to the jury, amounting to fifteen hundred dollars. 
If this money had been paid on the same terms as that 
for which the first two reeeipis had been given, and the 
jury had been charged that ifthey so found it, they should 
not regard itas apayment on the execution, it would not 
have been erroneous. But this was not the footing it was 
put on by the judge’s charge; it went on the ground, that 
the writ of error bond not only superseded all that re- 

mained to be done towards satisfy ing the judgment and ex- 
ecution, but that it likewise undid all that had been cone 
towards obtaining satisfaction, and thatit was the duty of 
the sheriff to pay back ali the money he had collected pre- 
vious to the supersedeas. ‘T'.e correctness of this doctrine 
has been attempted to be sustained with much ability by 
the counsel for the defendant in error; but his argument, 
however ingenious, we do not consider sound; the mo- 
ment the money was paid to the sheriff, it was his duty to 
pay itover to the plaintiff in execution, and from the time 
of the receipt of the money till it was paid, he was the debt- 
or of the plaintiff, and could have been con ipelled to pay 
it over to him on motion to the Court. It could not in 
any way beatlected by the subsequeritwrit of error bond. 
The execution had, pro tanido, performed its function, and 
its further progress alone could be arrested by the superse- 
deas. If there had been a levy radeand property sold 
under the execution, the writ of error bond subsequently 
entered into could not destroy the validity of the sale, or 
affect the title of the purchaser; if the judgment should af- 
ierwards be reversed, the defendant in the execution would 
be remitted to the plaintiff for satisfaction, and not to the 
sheriff. ‘The case under consideration is not analogous to 
an arrest of the body of the defendant on a ca.sa. in sat- 
isfaction ofa judgment. Should the defendant, after his ar- 
rest, sue outa writ of error and give bond, the ca. sa. vould 
be wholly superseded, because it had in no part performed 
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its funetion at the time it was so superseded; the arrest 
was no part of satisfaction, and by giving bond for a writ 
of error, the defendant substitutes a new security for the 
pay ment of the judgment in lieu of hisbody. The securi- 
tics for the writ of error are not bound for more than the 
vaintiff has been prevented from collecting by the inter- 
sition of the supersedeas, they are not accountable tor 
he honest application of any money the sheriff may have 
received on the exceution, before the date of the superse- 
deas. In this case. if the fifteen hundred doliars had been 
paid by Otey to the deputy in part satisfaction of 'he exe- 
cution, the eredit should have been allowed, and Rives 
left to look to the sheriff for the amount. The effect of 
the charge we conceive wastodeny thiseredit The judg- 
ment must therefore be reversed and the cause remanded. 


] 
5 
’ 
} 
t 





Mappera vy. Snir. 


A agreed by parol with B, who owned a Tavern, tiat he should pay him 
$600; B was to convey to him one half the premises, and they were tokeep 
the house jointly, A paid $400, and they commenced business. 6B refusing 
to execute the conveyance, A refused to pay the residue, and withdrew. 
No settlement of the joint business hadtaken place. It was held, that A 
could recover at law the $400. as money had and received, and that the aid 
of chaucery was not necessary as for unliquidated partnership accounts. 


THis was an action of assupsit tried in Madison Cir- 
cuit Court at November term 1828, before Judge Perry. 

Smith in his declaration alleges that Maddera had re- 
presented that he held a bond for title to a lot in Hunts- 
ville, and proposed to the plaintiff Smith, that ifhe would 
advanco one half of the money due for the property, he 
would conyey to him ajoint interest in the lot; that a con- 
tract was entered into verbally to that effect; that on this 
verbal contract he paid to Maddera $377, that Maddera re- 
fuses to recognize the validity of the contract, and that 
therefore he is entitled to a return of the purchase mouey. 
Money counts are also added. ‘The defendant Maddera 
pleaded the general issue. The jury found for the plain- 
riff Smith $493 31 damages. 
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On the trial, the defendant took a bill of exceptions, 


v~ which appears in the record, as follows: 


Maddera 
Vv. 
* mith. 


— 


*: Be it remembered that on the trial of this cause, if ap 
peared in evidence, that plaintiff and defendant had enier 
ed into partnership in keeping tavern pursuant to he fol. 
lowing verbal agreement; pli untili was to pay defendant 
$600 in cash, and defendant, in consideration thereof, was 
to give a deed for one halfofthe lot and tavern to said plain 
tiff, and they were to divide the profits of the tavern aris- 
ing from their joint labors and joint expenses; defendant 
being before that time the sole owner of the tavern, lot, 
stabies, &e. Soon after the parties had entered on the bn- 
sivess of the firm, the plaintiff paid the defendant £4160, 
part of the sum stipulated. Seven or eight months alter, 
both parties grew dissatisfied; the de fendant, beeause the 
plai:iff would not pay the residue of the Sé00, and 
the plaintiff, because defendant failed to make a decd to on 
half of said lot, &c. For that cause, the plaintiif of his 
own accord abandoned the tavern and gop. and no 


settlement of accounts in relation to said firm: appeared tc 


have been yet made between the parties. “Tt was further 
in proof, that some time before plaintiff abandoned the ta- 
vern, the defendant informed a witness, in the abse nee of 
the plaintiff, that he would not make title for half the lot and 
tavern, because the plaintiff refused to pay the remaining 
$200, and since he would not, that he the defendant was 
too smart for him in this, that the agreement was nicrely 
verbal, that the partnership was to continue seven years, 
but now it should end in one. From the above state at 
tacts, the defendant by his attorney moved the Court to 
instruct the jury as in case ofnon-suit. Ist. Beeause it was 
a partnership transaction, and part of an unsettled and un- 
liquidated account arising from the same, and therefore no 
action at law could be sustained. 2nd. Because plaintitl 
had not performed -his part of the contract so as to entitle 
him toa deed as aforesaid. 3rd. Because he abandoned 
the partnership of hisown wrong. 4th. That the special 
agreement proved is essentially dilicrent from the one laid 
in the declaration. 5th. Because the action was barred by 
the statute of frauds. But the Court refused such instrue- 

tions, and charged the jury that they might well find for 
the plaintiff, if after the partnership had been conducted 
for a time, defendant said any thing which amounted to a 
refusal to comply with his part of the agreement; and that on 
such refusal, the plaintiff mightabandon the firm and reco 
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paid &e. and the defendant by his atior- yyy rage. 


ity 
i 
ney excepts to the refusal of the Court to instruct as in case” VV 


of nousuit, and also to the charge as above set forth, and 
uere tenders this his bil] of exceptions and prays it to be 


Maddera 


Vv. 
Smith. 


signed, sealed and made apart of the record, which is--——— 


done &e. [ Seal. ] 

The defendant said he would not convey the lot, and re- 
fused to perform any part of his agreement, before the 
plaintiff quit the tavern; the defendant conveyed the pro- 
perty to another and totally abandoned the original agree- 
ment, and two years after the time of this conveyance te 
another, this suit was brought. ‘The Court then charged 
the jury that if they believed the defendant had abandon- 
ed the contract, and did not intend to convey, or had con- 
veyed the premises to another, then the plaintiff was enti- 
tied to recover.’?* 

SION L. PERRY. [Seal.] 

Maddera in this Court assigned for error, the matte: 

shewn in the bill of exceptions. 


Hutcutson, for the plaintiff in error, contended that 
the plaintiff below should have been nonsuited; that no ac- 
tion at law could be ma‘ntained by a partner against his 
eopartner except an action of account, or where there was 
a balance struck; lie also insisted that the evidence was in- 
applicable to the declaration, and variant from the cause of 
action there laid. 


Tuornron, for the defendant inerror. I admit that if 
this was a controversy concerning partnership transactions, 
the action would not lie. But here there was no partner- 
ship; the whole transaction was, on the part of Maddera, 
a fraud, a mere device toextort money; there was a pre- 
tence ofa partnership, but he never complied with any part 
of the contract on his part, he abandoned it and sold to oth- 
ers; shewing that he never intended to comply with the 
proposed agreement; the money wasadvanced for land, and 
the vendor refusing to complete the contract, the action te 
recover it back was proper. 


Hutcuison, in conclusion. There is no fraud in this 





*Note. The clerk certified that the previous part of this bill was inthe 
hand writing of the counsel, and not signed or sealed by the Judge; that the 
latter part was in the hand writing of the Judge, and signed and sealed by him; 
all being on the same half sheet of paper; saying he could not determine 
the whofe or part was to be consitered as « bill of exceptions. 
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JULY isso, C8SC, and noevidence «fit. The contract was a fair one, 
wr ™ and Smith was not circumvented in making it; then : 
Mae sequent non compliance cannot in any way make if trav- 
Smith. Inient, or vary the remedy onthe contract. 
—————— —-——= 

By JUDGE WHITE. = The errors assigned in this ease 
are first, that the Court erred in refusing to insiru 

jury that South onght to be non-suited on all and enc 
the grounds set forth in the billofexceptious; aad sccou ‘ 


for giving the instruetions lastly specitica 


exerpiions; witheut eriering into lengthy detail, it 
be sufficient to notice, thatthe special agreement as sct 
forth in the pleadings was variant, perhaps in some iate- 
rial respects, from that proven, as would appear trom ti 
bil! first presented to the judge for his signature. but th 





of the record, greatly qualify and control those previot sly 
stated, and must materially affeet the legal aspect of the 
eanse. ‘They shew that Maddera had not only failed and 
retused, but put it out of his power, by his own act. te 
comply with the agreement, which was by parol, to con- 
vev the land, and that too after Smith had paid two thirds 
ofthe money he was to give. Smith then had a right, by 
all authority, to abanden the contract and sue and recover a3 
if sich agreement had never been made. In legal contem- 
p'ation it had no existence, and it was not even necessary 
to have noticed it, especially inthe declaration. ‘This in 
effect is the amount of the charge given by the Court to 
the jury, and in this they did not err. These principles 
also meet every other aspect of the case presented by | 
record and noticed in the argument, except perhaps so far 
as relates to the partnership, and it seems to me that they are 
nearly if not quite decisive even ofthat. [tis contended an 
action at law will not lie to recover an unsettled balance duc 
from one p»rtner to another; and tnat asthe parties were in 
partnership, and the suit was in relation to their partnership 
accounts, which had not been liquidated, the Court ought 
to have charged as incase ofanon-suit. The principl: is 
correctly stated, but we deny its application to the ease be- 
fore us; the plaintiff below did not seek to recover an un- 
settled balance on a partnership account, which, from the 
peculiar powers of chancery. would have made that the pro- 
per fornm; that jurisdiction having control over the books 
accounis. and conscience of the defendant. But he sued 
for the money which he had adyanced upon an agree 




















SUPREME COURT OF ALABAMA 


ent rescinded by the act and default of the person with 
‘hom: he contracted. It was rae a single item, easily sus 
eep) ble of proof at common law, and needing none of the 
xtraordinary aid of chancery; there was then no error in 
eciusing the non-suit en this ground. 


Judgment affirmed. 





ne me 


PIE STATE V. SEAY 
1. A versen who stetls property io a sister State, and brings it here, ig 


hable te be indicted wider the laws of our State. 
2. And the statute providiag tor the punishment of such offence here, is 


3. ‘Pee indictment uncer that statute must charge that the possession of 
the property in this Sinte wus felonious. 
4. bo ae indictment, nothing eau be taken by an intendment. 
Aquitta Spay was indicted in the Cireuit Court of Mo- 
hile eountyv, at Mareh term 1LSSO0, for larceny, and for 


bringing preperty to that county stolen by him in Geer- 
gia. The indictment contained five counts. The second 
count charged that ‘*Aquilla Seay, late of the State of 


Alabama and cou ty of Mobile, laborer, on the 20th day 
of Mareh. 1830, with fore e and arms, inthe State of Geor- 
gja, to witrat tne « ty of Augusta, in the county of Rich- 


mond in said State. and out of the State of Alabama, one 
carriage commonly called a barouche, of the value of one 


hundred dollars, and harness for two horses of the value 
of fit being altogether of the value of one hun- 
dred and fifty collars, of the goods and chattels of one 
‘Thomas G. Hall, then and there found and being, then 
ond there feloniously did steal, take, and = away; and 
ifterwards, to wit: on the 18th day of April, 1830, at the 
county of Mobile in the State of Alabama, the said Aquil- 
la Seay, ns said carriage called a barouche of the value 
of one hundred dollars, and the said harness for two horses 
of the value of fifty dollars, of the goods and chattels of 
the said Thomas G. Hall as aforesaid, and feloniously sto- 
len, taken way carried away as aforesaid by him the said 
Aquilla Seay, in the eae of Georgia and out of the State 
of Alabama as aloresaid, did have in the possession of him 
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JULY us90. the said Aquilla Seay, to wit: on the day and year iagi 
“aforesaid, to wit: in the county of Mobile and State of 
The State Alabama aforesaid, contrary to the form of the statute in 
Seay. such cases made and provided.’? On this count the jury 
found the prisoner guilty, but not guilty as to the other 
counts. A motion wes made by the prisoners counsel to 
arrest the judgment, on the ground that he was not legally 
punishable for the offence ch; arged in the second count, by 
the laws of this State. ‘The Judge presiding on the cir- 
cuit conceiving the questions ef law arising on the mo- 
tion to be novel and dificult, referred them to this Court 
for decision. 





Baaoy, for the prisoner. We insist that the jadgment 
should be ar rested, because the prisoner is not found guil- 
ty of any offence which we can legally punish. The sta- 
tute under which this count is framed, is in contravention 
with the constifutional rights of the prisoner, and is there- 

cLawsofAla. ore void. The Circuit Court of Mebile county can 
221. have no jurisdiction of this supposed offence. ‘The in- 
dictment charges that an offence was committed in Geor- 

gia, within the jurisdiction of that State, and it is at- 

tempted to parcel out the offence and punish it here also, 

which this State has no right to do. It is an attempt to 

infringe upon the jurisdiction and rights of the State of 

5 See 2 See, Georgia.e Ifthe taking in Georgia contitutes a substan- 
“4 and 5 Art. tive offence there; then it is not cognizable here, and we 
of the Con’ are bound to presume it is an offence there, as the common 
the United law must be supposed to govern. No indictment can be 
States. good unless it be laid to have been committed at some place, 
- © Hawkins 224 within the jurisdiction of the Court;¢ a party has a 
awkins “tape r / ; 

325. constitutional right to process to compel the attendance of 
witnesses for his defence; how can he have process here to 

compel the attendance of witnesses from Georgia? How 

then can he defend himself when the taking is alleged to 

have been there, where the witnesses must be supposed to 

reside? Must he lose that right, and the benefit of the 

only witnesses which can be ‘serviceable to him to shew 


a his innocence?¢ Again, our constitution provides that no 


coup Oem: person shall be twice punished for the same offence. This 
stitution of indictment, anda conviction under it, would afford no pro- 
States Art. tection against a ‘second conviction in ‘Georgia for the same 
Vi. offence, and unless it can have that effect, it is urconstitu- 
tional? Ifti is not, by the effect of different statutes, a party 


might be here whipped and branded, in Georgia confined 
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in the penitentiary, and be finally hung in North Carolina 
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ior substantially one and the same offence. The statute v™~ 


does not make the act charged to have been committed a 
distinet offence, but treats it as a larceny, and punishes it as 
such; then there is no pretence even in the statute that it 


The State 


Vv. 
Seay. 


is a separate and different criminal act. In Butlers case, ¢ “2 Inst. 118 


where goods were stolen on the high seas, it was holden 
that the offender could not be punished in any county in 
England, although the goods were brought toEngland. In 
the case of the State v. Isrown,? the Court in North Car- 
olina decided that one who had stolen property out of the 
State, and brought it into that State, could not be punished 
there. In New York, the same decision was made. ¢ 
Those authorities are certainly sound in principle. 


Srewart, for the State. The act provides that where 
property is stolen out ofthe State, and itis brought with- 
in it,and where the offender shall have and keep it in his 
possession in this State, he shall be punished. The ques- 
tion is whether the State has the right to pass such a law. 
Tt must be admitted that the State is sovereign, and that 
it has to the fullest extent the power to declare what shall 
be a public offence, and subject 10 punishment, and that if 
isthe duty ofthe Legislature to protect its citizens from 
all injury, and the effect of bad example. This right is am- 
ple and uncontrollable, and cannot be abridged or restrict- 
ed by the enactments or laws of any other State. The 
framers of the statute conceived it to bean evil, to permit 
persons to have and to keep in their possession in this State, 


with impunity, property stolen elsewhere; the effect of 


permitting it would be demoralizing; it would prove an 
inducement for thieves to accumulate here, and give them 
the means and facility to cheat our citizens, by keeping the 
property till they could sell it, and defraud our people. 
The statute does not undertake to punish for the larceny, 
it is for having stolen goodsin possession; the act of steal- 
ing, and the act of keeping, can be well distinguished; it is 
not a any thing against the rights or sovereignty 
of Georgia. When the prisoner placed himself under the 
jurisdiction of Alabama, he became bound to submit to its 
criminal laws, and to avoid doing that which was prohibi- 
ted, at his peril. It was perfectly possible for him to steal 
property in Georgia, and when he came to the Alabama 
line, to leave it;he then would not be liable under our 
statute. This proves the two offences to be distinct, for 








Rep, 93. 
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JULY 1890, He May commit the one and avoid committing the other 

.™ The doctrine of the common law is, that the continuance 

The on of the asportation in each county is a new larceny, an that 

seep. an indictment lies in any county where the goods are ear- 

- ried. The reason of the cecision in Butler’s case cited 
was, that it was the Courts of Admiralty which had ju: 

age ng diction of the offence, and not the Courts of common law 

Sec. 52. In the case of the Commonwealth v. Cullins® it 

decided, that the carrying of goods stolen in one State into 

8. 1 Mass. R. another, was the same as the asportation of goods tein one 

_ county to another, and that the taker could be legally con. 

victed of the larceny in the State where the goods were 

earried.- The point was again claborately discussed in 

the case of the Commonwealth v. Andrews,¢ and upor 











4 Mass. R- uch deliberation, the authority of the previous exsc Was 
confirmed. In Connecticut, the same doctrine has been 
33 Conn. R. held.¢ The cases cited from 2nd Johnson’s Reports and 
185. ist Way wood, by the counsel for the prisoner, it is true are in 
conflict with these decisions: but all those eases were on In- 


dictments for larceny simply, not made uncer sucha statute 


as ours; an’! even should the c ourt be of opinion that the lat- 
ter are the best authorities, they do not inany wa mon- 


Strate that the State has nats the power to ce elare the keep- 
ing in possession stolen goods, to be of itself a distinet of- 
fence. Such statutes are common in England, for in- 
stance, those punishing persons having in their possession 


counterfeit morey, and implements and tools for count-r- 
feiting. Indeed it is of absolute necessity that such stat 
utes shall] be panee. Suppose a person steal a fre ; 

in one State, and after kecping hima slave there for some 


time, he should bring him to this State, and continue to 
keep him and treat him as astave, would not such an of 
- dite require punishment here? By cur statute & tt ts 
oo provided, that if a free persen be stolen and sold asa slave, 
the offender shall suffer death; would the oflender under 
this statute escape vunishment if the negro so sold was 
stolen in another State? the same objection would i 
ly exist as to the impossibility of procuring witnesses for 
the prisoners defence trom the sister State, and indeed it 
may exist in any case where the witness is absent. The 
objee tion that a person shall not be twice panished for the 
same offence does not apply here. It is not shewn that 
there ever has been any eonviction in Georgia for this of- 
fence. so this w ould not be a second punishment; but the 
offences are distinct anc different, and although our stotute 


fant 
ceriain- 
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aflixes fhe same punishment as fora larceny, that does not 


recessarily make the offences the same. 


Baany, in conclusion. The argument of the counsel 
or the State ts founded on the very reverse ofthe go'den 
rule, which prefers that ninety nine auilty persons shal! es- 
‘ape punishient, than that one Innocent one shal} suffer. 
he common law doctrine that every new asportation is a 
new tal’ing, by which an indictment can be tried in any 


county in Begland where the defendant is found in pos- 
session of the property.is wholly inapplicable here, "There 
Se 110i} Lit property,} Wholly napptiieavle here. Bere 
the criminal law in each county is the’same; the jurisdiction 

a q ; Ma . 1] , » |. J ” eo en 
of the Court extends all over England, so as to issue pro- 


cess and subpeenas to any county. But here it is entirely 

t; each State has itsown laws, but the benign prin- 
‘iples of the Constitution of the United States for the pre- 
servation of personal rights, control every State. Ii is 
said it is 2 distinet offenee, but itis in fact only parcelling 
out one offence. Could the prosecution be sustained with- 
out proving alareeny in Georgia! certainly not. Woulda 
onviction here bara prosecuiion in Georgia? certainly not. 
sttuotone taking, and one conversion to the defendants 
ownuse? Itecertainly is. The statute itself considers it 
and punishes it as larceny. A great difficulty, and itisa 
consiitutional one, is entirely unanswered, and it seems to 
me the objection is conclusive, that the prisoner cannot have 
process to compel the attendance of witnesses to attest his 
innocence. It is evident that the witnesses who reside 
where the taking is alleged to have taken place, are in- 
dispensable to a just and fair trial. It is for this reason that 
all judicial investigations of a criminal nature are required 
by our laws to be had where the offence is supposed to 
have been committed. It isa benign and just provision, 
which would be here violated. 


mM 


By JUDGE COLLIER. The offence charged, and 
the form of the indictment, very materially suggest these 
questions for our examination. 

is. Can one who has committed a larceny in a sister 
State, and brought with him the property stolen into this, 
be punished under our laws? 

fad. If the faets supposed in the first question consti 
tute an offence, is the indictment sufficient in point of 
law? 

Virst. That an individual who has committed a_lar- 
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ceuy or other offence within the jurisdiction of this State, 


™ canuot for such offence be punished here upon common 


The “toca 


Seng. 





al Hayw. R. 
100. 


4.2 Johns. R. 


477, 479, 


c : span Rep. 
agi Conn. R. 





law principles, i is a proposition to which we are prepared 
to yiel‘i our assent. In the case of the State v. Brown 
this point was decided. In that case the prisoner was in- 
dicted for horse stealing; the proof shewed that the horse 
was stolen in the Territory south of the Ohio; upon 
which Judge Ashe remarked, ‘if the accused were tried 
and condemned here, or tried and acquitted here, would 
the sentence of this Court be pleadable in bar to an indict- 
ment preferred against him in the Territory south of the 
Ohio. Ithink it would not, because the offence against 
the laws of this State and the offence against the laws of 
that country are distinct, and satisfaction made for the of- 
fence committed against this State, is no satisfaction for the 
offence committed against the laws there.”? The learned 
Judge then continues to remark upon the quantum of pun- 
ishment and the variety of modes of its infliction which 
must be suffered for the same offence if a contrary doctrine 
was recognised, and concludes, that ‘‘it is against natural 
justice, and therefore’’ says he, ‘I cannot believe it to be 
law.”’ 

The same question came before the Supreme Court of 
New York in the case of the People v. Gardner, and in that 
ofthe People v. Schenck.® In which cases, the Court re- 
marked, that when the taking is out of the State, the of 
fence does not continue and accompany the possession of 
the thing stolen, as it does in the case where a thing is 
stolen in one county and the thief is found with the pro- 
perty in another; and that the accused could only be 
considered as flying from the justice of the State where 
the offence was committed. 

A doctrine the reverse of that held in North Carolina 
and New York is maintained in Massachusetts and Con- 
necticut, vide Commonwealth v. Cullins¢ and the State 
v. Ellis.4 ‘These authorities are referred to for the pur- 
pose of shewing what was the understanding of the law, 
apart from legislative enactment. But we have a statute 
which expressly denounces as a fit subject of punishment, 
any individual who brings into this State property stolen 
in another jurisdiction, which is in these words. ‘Be it 
enacted, &c., that any person or persons who shall steal or 
otherwise feloniously take any horse, or other goods and 
chattels, from any person, in any place out of this territory, 
and shall afterwards have the same or any part of such 
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goods and chattels in his or their possession within this yyy 1930, 


territory, may be indicted for horse stealing or other lar- 


ceny, in whatever county he or they may be so found with The bees 


such horse or other goods and chattels as aforesaid. ”’ 

[t is manifest from the reading of this act, that it extends 
to og the offence with which the accused is charged, 
unless it be rendered nugatory by coustitutional inhibi- 
tion, or narrowed in its operation by the application of the 
rules by which legislative acts are interpreted. 

The affirmative of the first branch of the qualification 
of the proposition, is predicated upon the hypothesis, that 
the offence which the statute proposes to punish, was le- 
gally punishable by the Courts of Georgia, and that to 
permit the accused to be punished here, would be to inflict 


unishment twice for the same offence, in contravention of 
P ’ 





Sony. 


meen 


the amendments to the Constitution of the United States. @ a Sth article 


This idea we believe is not well founded; the statute does 
not propose to punish for a larceny committed against the 
dignity of another sovereignty, but for the bringing into 
this State feloniously, the property stolen without its limits, 
whereby our citizens may be induced to become purcha- 
sers of the same, and thus be deprived of their substance, 
when it shall be reclaimed by the rightful owner. Con- 
sidered in this point of view, the main inducement of the 
Legislature to the enactment of the statute will appear 
quite rational and expedient. No objection founded upon 
constitutional grounds will then suggest itself to the juris- 
diction in which the prisoner was tried, and all objections 
to the statute, as conflicting with the restraints imposed by 
the constitution, will appear to be sufficiently answered. 
Our powers do not authorise us to institute an inquiry into 
the policy ofthe law; that was a fit topic for the consider- 
ation of the department which enacted it. Our province 
is to inquire if it be reconcilable with the boundaries 
which the constitution has set to legislative action, this 
inquiry we have already made. 

With regard to the second branch of the qualification 
we will remark, if the offence of which the prisoner is 
found guilty was capitally punished, we should incline to 


the opinion that he could not receive the judgment of 


death. The statute it will be observed expresses ‘‘horses 
and other goods and chattels.*”? For the larceny of hor- 
ses in contravention of the act, it would be competent to in- 
flict any punishment authorised by law, however exorbi- 
tant, but for “other goods and chattels.”’ in farnrem vite, 
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the punishment of death could not be awarded. On this 
point, Biackstone in his Commentaries @ recites a casc 
strikingly analagous, in which it was held that the general 
words of a statute succeeding a specific description of an 
object of larceny, were inoperative. These are the au- 
thors words: ‘‘by the statute 14, George 2, chapter 6, steal- 
ing sheep or other cattle was made felony without beneiit 
of clergy, but these general words ‘‘or other cattle,’ being 
looked upon as much too loose to create a capital offence, 
the act was held to extend to mere sheep.”? ‘This punctili- 
ous strictness in the construction of penal statutes has never, 
so far as our examination into authority informs us, been ex- 
tended to misdemeanors, and unless we could discover that 
inconvenience or injustice would be likely to result to one 
accused, by limiting its application to capital cases, we are 
not disposed tu extend it to offences of a lower grade. No 
inconvenience can result by giving effect to the general 
words, for by referring to the common law, it may be as- 
certained what ‘goods and chattels’ are the objects of 
larceny. 

2nd Weare induced to question the legal sufficiency 
of the count in the indictment on which the prisoner is 
found guilty. It charges substantially, that the prisoner 
did feloniously steal, take and carry away at the city of 
Augusta, | in the county of Richmond, in the State of Geor- 
gia, and out of the State of Alabama, one carriage, &c., 
and that on the thirteenth of April, in the year of our 
Lord one thousand eight hundred and thirty, he had the 
same in the possession of him the said Aquilla Seay, to 
wit: on the day and year last aforesaid, to wit: in the coun- 
ty of Mobile and State of Alabama aforesaid, contrary to 
the form of the statute in such eases made and providel 
Whether the possession of the prisoner in the county of 
Mobile was felonious, is a fact which the indictment does 
notallege. The asportation in Georgia may have been such 
as to render him liable to a conviction for a larceny there, 
and the possession in Mobile be-rightful. The owner of 
the stolen property, before it was brought within the limits 
of this State, may have made a transfer of his right to the 
prisoner, or consented that he should carry it to Mobile. 
But regardless of fact, the Court must, in obedience to a 
well settled rule, make every presumption in favor ot 
the prisoner, which the indictment will authorise, and this 
too even after verdict.é 

Indictments can not be aided by intendment, but mus‘ 
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positively and explicitly state what the prisoner is called up- 
on to answer, and the charge as elleged must be an offence 
against the laws. The learned editor of Bacon’s Abridg- 
ment remarks, that ‘every indictment ought to contain a 
complete description of such faets and circumstances as 
constitute the crime, without inconsistency or repugnan- 
ey”’9 And the author says “it is laid down as a good ge- 
neral rule, that in indictments as well as appeals, the spe- 
cial manner of the whole fact ought to be set forth with 
such certainty that it may judicially appear to the Court 
that the indictors have not gene upon insufficient premi- 
ses.’¢ ‘Neither is it always sufficient to pursue the 
words of a statute, unless in so doing you fully, directly 
and expressly allege the matter wherein the offence con- 
sists, without the least uncertainty or ambiguity.¢ Nor 
will the averment of contra formam statuli aid an indict- 
ment, defective in not charging with sufficient precision 
an offence legally punishable.e The rule deducible from 
these authorities is, that the indictment must contain all 
the essentials to constitute the offence, explicitly charged, 
and that they must not be left to inference, and hence it 
is manifest, that unless the prisoner could be punished for 
having in his possession feloniously or otherwise at Mo- 
bile, the property he had stolen in Georgia, he cannot be 
punished on the finding of the jury. 

Again, the statute must be considered as introducing ¢ 
new offence into our criminal code, for we have already 
remarked that the offence did not exist anterior to its pas- 
sage; this being true, it would very materially seem that 
the remedy which the statute prescribes for its punishment 
should be strictly pursued; the statute declares ‘‘that any 
person or persons” charged with an offence against it 
‘‘may be indicted for horse stealing or other larceny, in 
whatever county he or they may he so found with such 
horse, or other goods and chattels as aforesaid.”?” Hence 
it appears that the bringing of the stolen property here was 
to be considered a new asportation, in whatever county the 
thief might be found with it in his possession, and that the 
indictment should be drawn for a larceny committed 
against the peace and dignity of this State, locating the 
taking and asportation in the county where the indictment 
isfound. The language of the act is too plain to authorise 
any other interpretation, and this conclusion gains strength 
from the fact, that when property is stolen in one county 
and the thief is found with it in his possession in another, 
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JULY 1930, he may be indicted and found guilty in the laiter, because 


The State 
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~ 


Seay. 


in any county in which the property is found with him, 
there is a new taking. 

If however it appeared from the count on which the 
prisoner is found guilty, by positive allegation, that this 
possession in Mobile was felonious, we should feel disin- 
clined to arrest the judgment, because then it would have 
stated with sufficient precision an offence known to the 
laws of the State. 

Having examined the questions of law referred for our 
decision, our conclusions are, that the offence with which 
the prisoner is attempted to be charged, is one for which 
punishment may be inflected. But because the indietment 
is insufficient, the judgment of the Court below must be 
arrested, and the prisoner remain in custody to await ano- 
ther trial, unless he be otherwise discharged by due course 
of law. 


By JUDGE CRENSHAW. In this case I concur 
with a majority of the Court in believing that the judg- 
ment ought to be arrested, on the ground that the offence 
is not sufficiently and legally charged in the indictment 
so as to bring it within the true meaning of the statute. 

But I go further, and insist that the facts if they had 
been sufficiently and legally charged, do not constitute an 
indictable offence within this State. 

I understand it to be conceded that from the provisions 
of the Constitution of the United States, from the nature 
of the State governments, and the spirit of our free insti- 
tutions, a crime committed in another State cannot be tri- 
ed and punished in our Courts. 

This much being conceded, it is material to inquire whe- 
ther the act of coming into this State with the stolen goods, 
can subject the party here to an indictment for larceny. 

The language of the act of 1807 is, “that any person 
who shall steal or feloniously take any horse or other 

oods and chattels from any person out of the territory, 
and shal] afterwards have the same in his possession with- 
in the territory, may be indicted for horse stealing or 
other larceny, &c.” 

To me it appears that this act substantially provides for 
the trial and punishment of an offence committed in the 
State of Georgia, or any other State. The felony was 
complete in the State of Georgia, and the fact of the te- 
lon’s bringing the stolen property into this State cannot 




















SUPREME COURT OF ALABAMA. 


alter the character of the crime committed in Georgia, 
nor change it into larceny here. ‘The prisoner is amen- 
ible to the laws of Georgia; he may be demanded by the 
Executive authority of that State, and be sent there for 
trial and punishment. Nor could the conviction here be 
any ber to the trial there. It hence follows, that according 
to the judgment now pronounced by a majority of this 
Court, he may be twice tried and punished for the same 
erime. ‘This would be against natural justice and contra- 
ry to the spirit of our criminal jurisprudence, and cannot 
be law. 

When the liberty and reputation of a freeman is in jeop- 
ardy, L think the distinction too refined to say we punish 
net ‘or the lareeny committed in Georgia, but for being 
found in possession of the stolen property here. The 
statute professes to provide for the indictment and pun- 
ishment of larceny. The act of bringing the stolen pro- 
perty into the State cannot of itself constitute larceny, 
nor can the party be convicted, even under the statute, 
without proof of the commission of the crime in Georgia. 

To view the subject in any light, the conclusion inevi- 
tably follows, that a man is tried and punished for a crime 
committed in another State, and that he may be twice tri- 
ed and punished for the same offence. 

Though the Court will always lean in favor of the con- 
stitutionality of an act of the Legislature, yet where the 
validity of an old law enacted before the adoption of the 
constitution is questionable, it is a settled doctrine that 
such question in criminal cases should be eonstrued and ex- 
tended to the benefit of the party accused. I am of opin- 
ion that the section of the act under which the indict- 
ment was had, is not law, and that the conviction is illegal. 

I am further of opinion, that in remanding the case for 
a new trial, the Court is departing at least from the prin- 
ciple adopted in the case of the State v. Plunket. Plun- 
ket was indicted and convicted of stealing a horse of a cer- 
tain description; it came out in evidence that the prisoner 
had stolen a gelding and not a horse, for this the judgment 
was arrested in this Court and the prisoner discharged. 


Jupces Lipscoms and Sarrotp dissented from the 
opinion of the majority of the Court, believing the con- 
viction to be legal. 


Judgment arrested, and prisoner to remain in custody 
to answer a new indictment. 
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NEALE ect al. v. CALDWELL. 


i. Under the act of 1819, a judgment on motion may be had against the 
sureties of a Sheriff, on notice tu the Sheriff only. 

2. A Sheriff is liable if be fails to return an execution three days before 
the return term. . 

3. And it is no excuse that property was levied on and advertised to be 
sold on the first day of the return term, and that it was retained to com 
plete the sale, the writ being unnecessary for that purpose. 

4. A Court may lawtully alter or correct a Judgment during the same term 
when rendered. 

5. The delivery of an execution to a Sheriff may be proved by a memo 
randum made on the execution docket, avd the oath of the Clerk that 
it was issued in conformity thereto, without the production of the writ 
or notice to produce it. 

6. The Court will presume that the proper proof wes given in the Cour 
below, uuless the bill of exceptions chews the reverse. 


Joun M. Catpwett made a motion in the Circuit 
Court of Madison county against John P. Neale as Sheriff 
of said county and his securities, for judgment against 
them for failing to return an execution in favor of the 
plaintiff, which had been delivered to him. ‘The notice 
was directed to Neale the Sheriff, and to John R. B. Eld- 
ridge, John W. Tilford, Hardeman F. Jones, Mathias 
Munn and John F. Newman, his surviving securities, 
was made returnable to November term 1828, and was 
served on all the defendants except Tilford and Munn. 
On the 22d of November, this entry was made on the 
minutes, ‘‘came the parties by their attorneys, whereup- 
on the Court, after having heard the evidence, considers 
that the said motion be discharged.”? On the 28th of 
November this further entry was made, “came the parties 
by their attorneys, and the order discharging the motion 
in this case is set aside, because the order discharging said 
motion was made under a mistake of the facts, and be- 
cause it appears that the execution in said notice specified, 
was received by said Neale as Sheriff as therein stated, 
and had not been returned according to law, and has not 
yet been returned. It is therefore on motion considered 
by the Court, that the order heretofore made in this case 
discharging this motion be set aside, and that the plaintiff 
recover against said defendants in said notice the sum of 


9? Q, 
»” &e. 





The Sheriff Neale, and the suretics on whom service 
was perfected, tendered a bill of exceptions to the pro- 
ceedings had in the Court below. It is thereby shewn 
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that when the motion was regularly called, the defend- syzy 1¢30, 
ants were permitted to defend without plea; that the plain- ~7v™~ 
tiff produced the official bond signed by the Sheriff and en etal. 
his securities; and also the original judgment recovered by Caldwell. 
him on which his execution had issued. He also produ- 
eed the execution docket in which the name of the case 
was stated, the amount of the debt, costs, &c., and these 
words, “judgment 12th May, 1827, fi. fa. 6th June, 
1827,’’ for the purpose of proving that such an execution 
was issued and delivered to the Sheriff as stated in the 
notice. To this evidence the defendants objected, on the 
grou:d that the execution itself should be produced, or 
notice to Neale to produce it should have been shewn. 
But the Court overruled the objection. The plaintiff 
then offered evidence to shew that the fiert facias had 
not been returned in due time, and that he had applied 
for an alias, and could not procure it on account of the 
failure to return it. A deputy of the Sheriff deposed, 
that he had other executions against the same defendants 
named in the execution, on which he had seized real es- 
tate, and that he had procured the fiert facias in question 
from another deputy to give it the benefit of the levy on 
the land; that he had given legal notice of the sale of the 
land on the first day of the Court to which the execution 
was returnable; that he sold the land on that day, and di- 
vided the proceeds properly, and on the next day he re- 
turned the fieri facias in question to the Clerk and paid 
him the costs on it. A subsequent part of the bill of ex- 
ceptions states, that the fiert facias was immediately taken 
out again by the Sheriff, that no return was made on it, 
and that it was since kept out by the Sheriff. ‘The depu- 
ty stated as a reason for this, that it was taken out to pro- 
cure the data to draw the deed for the land, and that it 
had remained in the Sheriffs office, all the property of the 
defendants having been fully exhausted. A variety of 
other matter was stated in the bill of exceptions, not 
deemed material to be here noticed. 

The defendants prosecutec a writ of error to this Court. 











Hurcutson and Crareneapd, for the appellants. There 
was error in sustaining the motion for not returning the 
execution; such a motion was not sustainable, unless it be 
considered that the case of Williams v. McBroom, de- a 1 Stewart 
cided in this Court,@ does not overrule that of nderson 
. h ee ‘inors Ala 
Cunningham, previously determined. The judg- Rep. 4s. 
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JULY 10x, Ment is against Tilford and Munn, on whom the notice 
v= was not served. For this error the judgment and pro 
Neale etal. ceedings should be reversed back to the notice.@ 

Caldwell. In the Court below, judgment had been rendered for 
—-—-—— the defendants. We insist that the Court could not va- 
a Minor’s Ala. . : ° : 
Rep. 495; 2 cate that judgment in the mode pursued. It is only in 
pm 41; one of three modes that the judgment could be set aside; 
Prout v. 0n motion for new trial, on motion in arrest, or by bill of 
Johnson, de- exceptions sealed and writ of error. When a new trial 
cided» "'Y is granted, the cause must be continued. The Court has 

the discretionary power to grant or to refuse a new trial 
or a continuance, and this discretion cannot be revised 
here; but the Court cannot at its discretion set aside a_so- 
lemn judgment which it has rendered, and render another 
and an opposite judgment at the same term. It is believ 
ed this is the first instance in which such a thing has been 
done. The defendants protested against the exercise of 
this power. It was exceedingly injurious to them, and it 
would prove a most dangerous practice if suficred to be 
introduced. 

The proof offered was insufficient to authorize the judg- 
ment. The entry on the execution docket was improper 
evidence, and insufficient to establish the delivery of the 
execution to the Sheriff. The reason given for the omis- 
sion to return it previously to the first day of the term 
was satisfactory. It was for the benefit of Caldwell that 
it was retained, it was to give him the advantage of a por- 
tion of the proceeds of the sale of land levied on and 
sold under other executions on that very day, and Cald- 
well did receive that benefit, which he could not have 
received, if the execution had been previously returned; 
the costs were thereby secured. That it was subsequent- 
ly taken out to enable the Sheriff to draw his deed for 
the land sold is not material, for it is not the subject of 
the complaint specified in the notice. It is shewn that 
the property of the defendant in the execution was ex- 
hausted, so no injury was sustained by Caldwell. The 
first judgment was therefore correct. 


Branpon, for the appellee. ‘The sheriff is liable for 

failing to return the execution according to law, to the 
SLawsofAla. full amount of the demand.® The statute referred to 
316, 6% Sec. was passed in 1819, and is the last on that subject. It 
Ala. Rep. 48, has also been decided, that the service of notice on the 
a6, Sheriff, or his securities, authorizes judgment against 
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both, or either of them.¢ The statute does not require jyzy 1230, 
notice to be served on the sureties; service on the Sheriff 
is all that is required. Neale et al. 
The act of 1807 empowers the Courts to fine the She- caidwell. 
riff in any sum not exceeding five per cent per month for ———- 
failing to return the execution. This Court has decided ag - teen 
that the power to fine under that statute is discretionary in 6 Laws of Ala. 
the presiding Judge; and unless the decision be absurd, it ." 1" stewart 
will not be revised. ¢ The same doctrine has been estab- 375. 
lished in Kentueiy in relation to this subject on a statute 4114rdin's 
similar to ours. @ But it is not the statute only which gives 
the power to the Court to fine the Sheriff; it cannot be de- 
nied that by the common law, the Court has the power to 
sustain a motion against the Sheriff for any failure what- 
ever to do his duty, and indeed the only effect of the sta- 
tute of 1807 is to limit the amount of the fine to five per 
cent per month. The statute of 1819 however, gives to 
the party injured a more certain and definite remedy 
against the Sheriff for failing to return an execution; it 
makes him liable for the amount of it. The two statutes 
are in pari materia, and are to be construed together. 
The true construction to be given to them I conceive 
then to be this; the act ef 1807 declares the common law 
right of the Court to fine the Sheriff, and limits the amouut 
to five per cent per month; but the act of 1819, gives the 
power to the presiding Judge to extend the fine to the full 
amount of the execution; and thereby virtually repeals 
the act of 1807. It is then a discretionary power which 
has been exercised by the Court below, and the judgment 
should not be disturbed. 
But if the Court will review the final decision of the 
Court below, it will be found to be correct. The mere 
fact of placing the execution in the Clerks office on the 
return day would not constitute a legal return of the fiert 
facias. The Sheriff is required to make a return in wri- 
ting, shewing what proceedings have been had on the 
precept. Therefore all the parol evidence in explanation 
can be of no avail. The writ had been regularly issued 
and placed in his hands, he failed to return it in due time, 
and never did make any return on it at all, as required by 
law; the plaintiff was injured, for he applied for an alias, 
and for the want of the return of the original, he could 
not obtain it, as the proof shews. It was then a fit case 
for the application of this summary remedy, the very evil 
had occurred which the statute intended to remedy, and 
1s 
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the Court, on the proof, could not properly have renders 
ed a different judgment. 

As to the setting aside the first order, which was made 
under a misapprehension, it was perfectly competent for 
the Court to do so. Until the minutes are signed, the 
Court has not definitively acted, and it may alter its 
judgment at any time until this is done. A term is con- 
sidered as a day, and the records when signed become the 
definitive act of the Court, but not till then. Before that 
time, the Court has a complete control over them. 


By JUDGE TAYLOR. Although many errors are 
assigned in this cause, I consider the case as involving the 
decision of but four questions, viz: 

Ist. Upon the service of notice upon a Sheriff and 
part of his securities of the intention of the plaintiff to 
move for judgment against them because the Sheriff has 
failed to make due return of an execution, can judgment 
be rendered against all the securities? 

2nd. Were the facts in this case sufficient to authorize 
a judgment in favor of the plaintiff? 

3rd. Cana Circuit Court, during the term, reconsider 
one of its decisions, and correct an error of judgment 
which it has committed. 

4th. Was the entry on the execution docket evidence 


.that the execution had been delivered to the Sheriff ? 


It has heretofore been determined by this Court in the 
case of McWhorter et al. v. Marrs, that notice to the 
Sheriff is sufficient to authorize a judgment against him 
and his securities, in a case of this kind. The 18th sec- 
tion of the act passed in December, 1819, entitled ‘an 
act to provide for the appointment of county officers, and 
for other purposes,” provides, ‘‘that when any Sheriff 
shall fail to perform the duties required by this act, the 

rson or persons aggrieved, may move against such de- 
inquent Sheriff, and have judgment against such Sheriff 
and his securities in office, for failing to return the execu- 
tion in the manner above directed, in the Court trom 
which such execution had issued, upon giving three days 
notice of such motion to such delinquent Sheriff or his 
securities in office.”” This statute admits of but one con- 
struction, and it is, that proof of notice either to the She- 
riff or his securities, is sufficient to entitle the plaintiff to a 
judgment against all the obligors in the Sheriff’s bond. 

_ There can be little difficulty on the second point. The 
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Sheriff is required «¢to return all writs and executions to jyyy i830. 


the Clerks oflice from which they shall issue, at least three Vv 


days previously to the term of the Court to which they meine a al. 
shall be returnable; and that if any Sheriff shall fail to catdwelt. 


return any writ or execution, according to the provisions 
of this act, he shall be liable to all the penalties provided 
by the laws now in force, for failing to return the writ or 
execution to the first day of the term,” &c. The simple 
fact to be determined by the Court was, had the Sheriff 
returned the execution three days before the term, or ren- 
dered a suflicient excuse for not doing so. It is not pre- 
tended that he made such return, but it is contended he 
was justified in holding the execution until he made sale 
of the land levied on by virtue of it, which sale was ad- 
vertised for the first day of the term of the Court to which 
the execution was returnable. There certainly was so 
necessity for the Sheriff to retain the execution until the 
sale day; the right to sell was vested in him by the levy. 
The force of the execution was spent on the return day, 
but all the legal title of the defendants was vested in the 
Sheriff by virtue of the levy, and he had the same right 
to sell without us with the execution being in his posses- 
sion. 

With regard to the third point, there can be no doubt 
of the power of the Court to amend or correct its judg- 
ments during the continuance of the term in which they 
have been pronounced. 

Whenever a point of law or a fact is presented for the 
decision of the Court, and the opinion then pronounced 
is at any subsequent period of the term deemed to have 
been incorrect, the Court may direct the former judgment 
to be set aside, and one to be entered conforming to what 
is believed to be right. 

It appears by the bill of exceptions, that to prove the 
execution had come to the Sheriff’s hands, and the amount 
of money for which it issued, a memorandum on the ex- 
ecution docket, kept by the Clerk, was introduced as evi- 
dence, which stated the day of its issuance and delivery 
to the Sheriff. It was contended by the defendants that 
the execution itself should be produced, or regular notice 
to the defendants to produce it on the trial, before any 
evidence of its contents could be given. Even were it 
to be admitted that the memorandum on the docket was 
of itself insufficient to prove the facts necessary to be es- 
tablished with regard to the receipt of the execution by 
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JULY 1830, the Sheriff, and its amount, without some evidence from 
wv the Clerk that it was, issued in conformity with such me- 
Neale etal. morandum, which would surely be all that the law re- 
Caldwell. quires, yet there may have been such testimony, and as it 
-—— is not stated that no other evidence was introduced on this 








point, and as the plaintiff required these facts to be pro- 
ved in a way which was not the only one authorized by 
the law, it will be presumed the proof was given which 
would sustain the judgment. 

Judgment affirmed. 


Jupcr Perry presided below, and did not sit. 





Derr v. Ivy. 


i. In a bill of sale of a negro, the words “I warrant and defend,” create 
a warranty of soundness as well as of title. 

2. Where a written instrument has, by the application of a proper rule of 
legal construction, a definite and particalar meaning, parol evidence is 
inadmissible to vary or add to it. 

3. A vendor of a slave said to the vendee, “if you will prove that the slave 
was unsound at the time of the sale, [ will return the purchase mouey.” 
Can an action be maintained on such a promise? Quee. 


AssumpsiT in Tuscaloosa Circuit Court by A. Duff 
against T. Ivy, to recover damages for a breach of war- 
ranty in the sale of a negro. AtSeptember term 1828, 
the cause was tried. To prove that the defendant war- 
ranted the negro to be sound, the plaintiff offered in evi- 
dence a receipt in the following words. 

‘¢ Received of Abraham Duff three hundred and fifty 
dollars in full payment for a negro named Charity, which 
I warrant and defend unto the said Duff.” 

‘«*THOMAS IVY.” 

‘‘Teste Witt1amM Caveat.” . 

And then offered parol evidence in explanation of the 
instrument, to prove that it was the intention of the par- 
ties, at the time of making the said contract, that the de- 
fendant should warrant the soundness of the property, and 
that the instrument was written by the defendant himself. 
He further offered to prove by parol, that the defendant 
did warrant the soundness at the time of the sale. The 
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Court rejected this evidence, and decided that the writing 
contained no evidence of a warranty of soundness, but 
only of title, and that parol evidence could not be receiv- 
ed to explain it, nor to establish a warranty of soundness. 
The plaintiff further offered to prove that after the ma- 
king of the contract, and before the commencement of 
the action, the defendant said to the plaintiff, that if he 
could prove the negro was diseased and unsound at 
the time of the sale, that he would return him the pur- 
chase money; and offered proof that she was unsound at 
the time of the sale, and died of the disease before the 
suit was brought. This evidence the Court also rejected 
as improper and insufficient to support the action. The 
jury found for the defendant, the plaintiff excepted, and 
now here assigns these several decisions for error. 


Srewanrt, for the plaintiff in error. It is readily ad- 
mitted that a deed cannot be contradicted by parol evi- 
dence, and that asa general rule, when any writing proves 
a fact clearly, parol evidence is not admissible to contra- 
dict it. This instrument however is no deed, it is only 
of the grade of parol evidence, it is a mere receipt, and 
the evidence offered did not in any manner contradict it; 
on the contrary, it was in affirmance of it, and was only 
for the purpose of giving application to the word ‘war- 
rant,”’ and of shewing which was of the several meanings 
it is susceptible of, the one intended by the parties. 
For this purpose it was competent evidence.¢ If the 
word had but one meaning, or its application was made 
perfectly clear by the instrument, the case would be dif- 
ferent, for it would of itself exclude any other meaning 
or construction. But it has several meanings and can be 
differently applied, and a resort to parol evidence is the 
only method of arriving at the certainty and truth which 
the law is anxious to ascertain, so as to carry into effect 
what was truly the intention of the parties; for certainly 
this is more desirable than to defeat it upon legal con- 
structions and technicalities. A receipt is an exception 
to the general rule, and may be explained and even con- 
tradicted by parol evidence.’ A party should never be 
permitted to take advantage of his own wrong; here the 
vendor in fact warranted the soundness, but omitted to 
state it in the receipt. To exclude this evidence is to 
carry the doctrine too far. The rule under which Courts 
exclude parol proof when there is written evidence, 
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JULY 1830, Was adopted to prevent the suppression of the truth, anc 
certainly where the writing is clear, positive and absolute, 
Duf —_it is undoubtedly the best evidence, it establishes the fact 
ion. in a manner to be relied on. But where the writing 
fails to do this with precision, where the meaning is 
doubtful, unless proof is received to give the meaning, 
the supposed or presumed meaning is received in prefer- 
ence to proof of the actual fact. It is a rule, that all pre- 
¢ 3 Starkies Sumptions should yield when proof of the fact is offered. ¢ 
Ev. 1235. The rule should not be carried so far as to receive a bare 
presumption, growing out of legal construction, in pre- 
ference to the fact itself, though there are some authorities 

which indeed go that far, but they pervert the rule. 

But if construction is to be relied on, what is the pro- 
per rule? A well established rule of interpretation is, 
that no part of a written instrument is to be considered 
useless, but effect is to be given to each word, if possible. 
Now if it be contended that the word ‘‘warrant’” related 
to the title of the slave, why was the word ‘defend’ 
put there, which means the same thing? ‘The word de- 
fend secures a warranty of title; the word warrant may re- 
late to either title or soundness; then asa warranty of title 
is provided for by the word defend, the proper construc- 
tion under the rule must be, that the word warrant was 
not used to effect that object, but that it was used to se- 
cure a warranty of soundness; that being one of the sub- 
jects to which it may be applied; and in this way, effect 
will be given to each word. ; 

Another question arises under this bill of exceptions. 
An express and independent promise to pay was made by 
the defendant on a certain condition, after the contract 
was made. The condition was that he would prove the 
unsoundness. Now here was an express promise, and the 
declaration con.ains common counts to which it is applica- 

ble. Is such a promise not binding, and was there not a 
ae By sufficient consideration to support it? Ivy had received 
8, 9, 10, 11. money of Duff, and had given him for it property of no 
y ~My value. There existed a moral obligation to refund that 
33, 25, 11,13. money, and under the sense of that moral obligation he 
18 John. R. pbromiscs to pay. Such a promise of itself, on the con- 


337. 2 Hay. *. ° ; : : 
291, Esp. N. sideration of morality and conscience, and independently 





P. a © 8: of the contract, is recognised by the law as binding, and 
147. 1Cowp. may be enforced.¢ Duff offered at the trial proof of the 


— ys fact of the unsoundness, and that made the promise com- 
699. plete. As no particular mode of proof of that fact was 
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required by the promise, proof on the tria: was sufficient, 

and the only mode known to the law in which he could 
make the fact manifest, and comply with the condition 
imposed by the promise. 


Extis, argued for the appellee, and relied on the fol- 
lowing authorities: 3 Starkies Evidence 1660; 2 Black- 
stone 451; 2 Bibb R.; 3 Bibb 25; 2 Marsh R. 217; 2 Cow- 
per: 2 East.; 7 East. 274; 12 Wheaton; 2 Hay wood; 7 
Johnson 88; 1 North Carolina Law Repository 263. 


STEWART, argued in conclusion. 


By JUDGE CRENSHAW. Three important ques- 
tions naturally arise in the consideration of this case. 
ist: Does the warranty contained in the bill of sale ex- 
tend to the soundness as well as title of the negro Chari- 
ty. 2nd: If it extends to the title only, was parol evi- 
dence admissible to prove that the parties intended also to 
warrant the soundness. 3rd: Could the purchase money 
paid for her be recovered back under the commen count 
for money had and received. In examining the subject 
I shall commence with the first proposition, the affirma- 
tive of which I hold to be true. 

In ancient times the words ‘I warrant and defend” had 
a peculiar application to the title of lands; because in 
those times, when personal property was of very incon- 
siderable value, few indeed were the conveyances or writ- 
ten instruments except in relation to lands. In relation 
to lands, a general warranty has an appropriate application 
to the title, because the law does not raise an implied war- 
ranty of title on the sale of lands, and because there is no- 
thing necessary to be warranted except the title. But in 
the sale of personal property, the law implies a warranty 
of title, though in general not of the quality or sound- 
ness. Hence it is a fair and legal deduction, to infer that 
the parties intended to warrant the soundness of the pro- 
perty as to which the law did not raise an implied war- 
ranty. Unless the languege of the bill of sale would au- 
thorize the supposition, we ought not to suppose that the 
parties by the warranty intended it to apply merely to 
the title; this would be a nugatory and unnecessary act. 
Were presumptions necessary, it would be more rational 
to presume that the parties intended to do that which was 
necessary to be done, and that they meant to warrant the 
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soundness as well as the title. From the generaliiy of 


™ = the expression ‘‘I warrant and defend” contained in the 
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a7 East 274. 


45 12 Wheaton 
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bill of sale, [ think it apparent beyond a doubt that the 
warranty extends to the quality of the property sold, and 
applies with equal force to the soundness as well as the 
title. Hence it follows that the Court erred in instruct- 
ing the jury that the warranty referred to the title only, 
and also in rejecting the evidence of unsoundness at the 
time of the sale, which would clearly establish a breach 
of warranty. 

As to the the 2nd proposition, assuming the fact that 
the true sense and meaning of the bill of sale is to limit 
the warranty to the title, I think it evident that parol 
proof was inadmissible te shew that the parties intended 
also to warrant the soundness. An express warranty of 
the title alone, legally and necessarily excludes the idea 
of all other warranties. Zapressiv unius est exclusio 
alt:rius, is a rule of interpretation too well settled to be 
now shaken. It is also an unquestionable rule of evi- 
dence, that parol testimony is inadmissible to establish 
other conditions and obligations than those expressed in 
the written agreement. A written contract cannot be al- 
tered or varied, nor new terms adced by parol proof. 
There was no error then in the Circuit Court in rejecting 
such parol proof. 

As to the last proposition, I think the Court did not 
err in rejecting the evidence which was offered to prove 
that after the sale the defendant said he would return to 
the plaintiff the price he had paid for the negro, if he 
could prove her to be unsound at the time of the sale. 
This evidence was clearly inadmissable under the count 
on the warranty, and it was equally so under the count for 
money had and received. This, if any thing, amounted 
to a new contract, and to enable the plaintiff to recover on 
it, required a special count. 

The case of Payne v. Whale, bears a strong analogy 
to the present one. In that case it was held, that a sub- 
sequent agreement to return the purchase money if in fact 
the property was unsound, was inadmissible testimony in 
an action to recover back the purchase money. So in the 
case of Thornton v. Wynn,® it was determined by the 
Supreme Court of the United States, that a vendee cannot 
maintain an action for money had and received, unless 
the contract of sale has been rescinded by an offer to 
return the property sold, or by an unconditional assent on 
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the part of the vendor to take back the property and- to syry isso, 


return the purchase money, or by the vendee’s tendering 
back the property within a reasonable time,’ where the 
vendor knew of the unsoundness at the time of the sale. 


In all other cases the Court plainly intimate that the ven- — 


dee, if entitled to redress, against the vendor must re- 
sort to his warranty. But in this last opinion a majority 
of the Court does not concur. 

On the ground alone therefore that the warranty in the 
present case refers as well to the soundness as to the title 
of the preperty sold; ard that evidence of unsoundness at 
the time of sale was admissible. I am for reversing. the 
judgment and remanding the cause, and of the same opin- 
ion are the whole Court. 


Jupce Taytor, expressed his belief that the plaintiff 
might recover on the special promise to return the pur- 
chase money, and he felt a difficulty in this respect on 
one point only, and that was as to what was the proper 
mode of proceeding, whether the proof of unsoundness 
to comply with the condition of the promise should be 
made before the suit was brought, or whether it could be 
made on the trial; that no special count on such a promise 
could be conveniently drawn, and if proof on the trial 
was sufficient, then the common count was proper; but as 
to this he had not fully satisfied himself. He concurred 
in the reversal on the first point. 


Reversed and remanded. 


Jupcr Coxuier having been concerned as counsel in 
the Cireuit Court, and Jopce Wurre having presided in 
the Court below, did not sit. 


19 
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Sr. Joun v. Tus Tomsecxser Bank. 


1. In an action against a Bank, the return of a Sheriff shewing that he se: 
ved process on the Cashier, without proof that the person was such Cash 
ier, is insufficient. 

2. The returu of the Sheriff is not sufficient evidence of such fact. 


Samvet Sr. Joun Jr., brought this action and several 
others in the Circuit Court of Washington county, against 
the President, Directors and Company of the Tombeckbee 
Bank, to recover the amount due by a large number of 
the notes of said Bank held by him. 

The proceedings were instituted under the act incorpo- 
rating the Bank, by notice and motion. The notice was 
issued by St. John in October 1827, directed to the Presi- 
dent Directors &c., notifying them that at the next Novem- 
ber term, he would move against them tor judgment for 
the amount of the notes claimed by him: a schedule descri- 
bing them was appended &c.; on the back of this notice, the 
Sheriff made the following return: “Received 19th, Octo- 
ber 1827, executed by shewing the original and leaving a 
eopy of this notice, and also of the schedule therein refer- 
red to, and thereto annexed, on Robert H. Croswell acting 
as Cashier of the Bank incorporated under the name and 
style of “the President, Directors and Company of the Tom- 
beckbee Bank,” at St. Stephens, this 20th day of October, 
ber, 1827, George W. Myers, Sheriff of Washington coun- 
ty, by his deputy R. Chamberlin.” The cause was trans- 
ferred to the Circuit Court of Mobile county, by an agree- 
ment in which the Bank reserved to itself all rights of ex- 
ception. At the February term 1828, of Mobile Circuit 
Court, the cause came on to be heard, and judgment was 
rendered in favor of the plaintiff against the Bank, for 
$5918 with interest from the day on which payment had 
been demanded. 

Many errors were assigned in this Court by the the coun- 
sel for the Bank, which it will not be necessary to mention, 
as the decision was on one only, which is set forth in the 
opinion delivered. 


Hircucock, for the appellants. The notice was not 
served on the corporation, nor on any member thereof. It 
appears from the record that notice was served upon Ro- 
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bert H. Croswell, who is allege] to have been the acting jsyzy 1830, 
Cashicr. This notice is insufficient in law, because it 

should have been served upon the corporation. By the %t John 
third section of the act establishing the Bank,e it is declar- Tausheshbe 
ed that “it shall be lawful for the corporation, after having Bank. 
given ten days notice thereof &c. to move for judgment”’ a Laws of Ala: 
against any of its debtors, ‘‘and all debts from said corpo- 44: 

ration by bond, bill, note, or otherwise, to any individual, 

or body corporate, may be sued for and recovered in like 

manner. ‘The remedy therefore, for the recovery of any 

debt due fram the corporation, is given by the charter; and 

the commencement of any proceeding against it, must be 

by notice to the corporation. In this case, the proceeding 

was by notice to a person styled the acting Cashier, who 

is not according to the charter, even a member of the cor- 

poration. ‘There has therefore been no notice to the cor- 

poration. Notice to acorporation may be served upon its 

principal officer. In this case it might have been served 

upon the President of the Bank.6 ‘The defendant in error 5 9 pacon 11. 
however relies upon an act of the Legislature, passed on 

the 17th of December 1821, ¢ for purpose of sustaining ¢Lawsof Ala. 
the proceedings of the Court below. Thisact, so far asit © 
contravenes the charter of the Cank, is void. It has been 
frequently decided by Courts of the highest authority, that 

a charter is a contract, and cannot be altered by one party 

without the consent of the other.¢ The act of the Legis- ¢ 4 Wheat. 
, : ‘ ‘ ° : 668. Minor’s 
lature, so far as it authorizes a notice to be served upon jep, 93, 
the Cashier, or acting Cashier, is in contravention of one 

of the provisions of the charter, which requires that notice 

shall be served upon the corporation, and is therefore void. 

An extra judicial opinion of Judge Johnson, is invoked to 

the aid of the defendant. In delivering the opinion of 

the Supreme Court ofthe United States in the case of the 

Bank of Columbia v. Okely ¢ the Judge says, ‘‘we attach ¢ 4 Wheat 
no importance to the idea of this being a chartered right _ 

in the bank; and as such we have no doubt of its being sub- 

ject to the will of Congress.”” The question before the 

Court was whether a law of Maryland, giving a summary 

remedy to the Bank of Columbia, was constitutional. 

This question arose upon the judgment of the Court below 

quashing an execution in favor of the Bank, on the 

ground of the unconstitutionality of the law. No ques- 

tion was before the Court in relation to the power of the 
Legislature to alter the remedy prescribed in the charter; 

for no alteration had been attempted. This opinion of 
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yunyiss0 Judge Johnson was therefore on a point not before the 


St. John 


Court, and not discussed by the bar, and cannot therefore 
be considered as any authority. The case of Young v. The 


Tombeckvee Bank of Alexandria, cited by the Judge as authority for 


Bank. 


his opinion, does not support that opinion, but from it the 
contrary may be clearly inferred. The question there 
was, whether Young was entitled to a writ of error to the 
judgment of the Circuit Court of the United States for 
the District of Columbia, when by the act of Virginia, in- 
corporating the Bank, the right of appeal from one Court 
in that State, to anotherin the same State, had been de- 
nied. Chief Justice Marshall, in delivering the opinion 
of the Court says, ‘‘the act incorporating the Bank pro- 
fesses to regulate, and could regulate only those Courts 
which were established under the authority of Virginia. 
It could not affect the judicial proceedings of a Court of 
the United States or of any other State. There is a dif- 
ference between those rights on which the validity of the 
transactions of the corporation depends, which must ad- 
here to those transactions every where, and those peculiar 
remedies which may be bestowed on it. The first are of 
= obligation; the last can only be exercised in those 

ourts which the power making the grant can regulate. 
The act of incorporation then, conferred on the Bank of 
Alexandria a corporate character, but could give that corpo- 
rate body no peculiar privileges in the Courts of the Uni- 
ted States, not belonging toitasacorporation. Those pri- 
vileges do not exist, unless conferred by an act of Congress. 

The Court here decides that Virginia could not give 
those privileges which she did not herself possess. But 
the inference from this opinion is clear, that the privile- 
ges granted in the act of incorporation, would be binding 
upon the Courts of that State; and from the nature of a 
contract, would be binding upon the Legislature, which 
is one of the contracting parties. Those privileges when 
contained ina grant, where there is power to grant, be- 
come rights, and are under the constitution of the Uni- 
ted States inviolable. What principle of law is better es- 
tablished than that the Legislature cannot divest vested 
rights? A strict adherence to this rule of law is the only 
guarantee to our individual property, and to our dearest 
rights. In the case before the Court, the Legislature had 
the power to grant; they have granted, and their grant is 
inviolable; for no State can pass any law impairing the ob 
ligation of contracts. 
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Ifa particular remedy has been contracted for by the 
stockholders in the Bank, that remedy isa right, afd as 
sacred as any other secured by the contract. It is ad- 
mitted that the charter of the bank cannot be taken 
away by the Legislature. If it can take away the parti- 
cular mode of suing and being sued, granted by the char- 
ter, the most valuable part of the grant is subject-to their 
control. Take away that part of the grant, and the residue 
is not worth preserving. By what principle of law can 
the gratitor distinguish between the different parts of his 
grant, and say unto the grantee, this much will I take 
away; the residue shall remain unto thee? But reason and 
law declare that all parts ofa grant are equally binding up- 
on the grantor, and «that the rights secured thereby are 
equally protected by the law of the land. The dictum of 
Judge Johnson is contrary to the principles setiled by the 
Supreme Court of the*United States at the same session, in 
the ease of Dartmouth College v. Woodward. 

But this question has been expressly decided by this 
Court. The following is an extract from the opinion of 
the Court in the case of Logwood et al. v. The Hunts- 
ville Bank. ‘It is contended by the plaintiffs in error, 
that the charter of the bank granting the privilege of suing 
and obtaining judgment in a summary way, by motion to 
the Court, is ‘contrary to the provisions of the constitution 
of the State, and therefore of no validity in the law,” (here 
a part of the charter is recited.) ‘It is contended that 
this part of the charter is contrary to the first section of 
the first article in our declaration of rights, which declares 
that ‘‘no manor set of men is entitled to exclusive, sepa- 
rate, public emoluments, or privileges, but in considera- 
tion of public services,” for the corporation it is contended 
that the privileges granted hy the charter are not of that de- 
scription intended to be restrained by the foregoing article 
in thedeclaration of rights; that if there could have been any 
doubt*on the construction, it was explained by the first 
section of the schedule of the constitution; and further 
that it was notin the power of the convention, in any way 
to have abridged the privileges granted to the Bank by its 
charter. If this last position of the defendants in error be 
tenable, it will not be necessary that the Court should de- 
cide on the proper construction of the first section of the 
declaration of rights. ”’ 

‘¢What then is the nature of the connexion in law, be- 
tween the Legislature and the individuals for whose ben- 
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SULT 1°50. climic charter was made. _ Is not the Legislature the gran- 
wry ~~ tor?” “Are not the individuals the grantees? And is not 
St John the charter, the instrument between them, a grant. A 
TomberkSee grant is a contract between the grantor and the grantee, 
Basak. both parties: being capable of contracting. The charter in 
To question is then a contract; but is it such a contract as 
would@be protected by the constitution of the United 
States, which declares that ‘‘no State shall pasg,any law 
impairing the obligation of contracts?” In another part 
of the opinion, the Court say, “it would then fSlow that 
the charter in question is a contract of that mature that 
would be proteeted by the constitution of the United 
States, and any attempt to alteror abridge the provisions 
of that charter, without the consent ef the individuals com- 
posing the corporation, would not be valid. So long as 
it confines itself within the provisions of the grant, the 
corporation is omnipotent, and independent of any legis- 
Jative control.” ‘There was therefore no proper service 
of the process, and,wwe are entitled to a reversal on this 
ground. 





* Exurorr ano Crawror Fie the appellee. 


By JUDGE CRENSHAW. In‘his case, among oth- 
er things, it is assigned for error ‘‘that it does not appear 
from the record to have been proved to the Conrt, tha! 
Robert H. Croswell was the*acting Cashier of the Bank, at 
the time when the notice was served.” 

‘ In the case of the Huntsville Bank v. Walker, decided 
in this'Céurt in 1825, from the Sheriff’s return, it appeared 
that notice had been sefved on William G. Hill, Cashier of 

{the Bank, but the record did not show that any proof was 
affered to satisfy the Court, that Hill was Cashier. In giv- 
ing their judgment, the Court expressly say, ‘‘ihat the 
Sheriff’s return preves only that service was made on a 
particular individual not that such individual, was Cashier; 
ke being only an agent of the Bank, his identity must be 

* ascertained as other facts are, by proof.”?, From the prin- 
ciple established by that decision, the Court is not inclin- 
éd to recede, and it must be decisive of the present ques- 
tion. ; 

In the case before us, the Sheriff has returned service of 
notice“on Robert H. Croswell acting Cashier of the Bank.” 
The judgment of the Court below merely recites the Sher- 
iff’s*return, setting forth «that due notice of the intended 
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inotion having b&en served on Robert H. Croswellywwho 
was the person at that time acting as Cashier &e.”” It does 
not appear from the judgment, or other part of the record, 
that there was any evidence before the Court to prove 
that Croswell was in fact the acting Cashier of the Bank. 

Being satisfied that this is error, and that the judgment 
must be reversed’ on this ground, the Court having declin- 
ed considering the other assignments of error. 


Judgment reversed 





Perrine v. Warren, Administraior. 


1. To a suit brought by an administrator, the defendant may plead as a Bek 
off, a demand due by the intestate at the time of his death, although the 
estate has been declared insolvent, 

2. Ihe same strictness, either as to farm or substance, essential toa specifi] 
plea is not necessary to a notice of set off: it is sufficient if it describe the 
demand intended to be set off with reasonable certainty. 


At the spring term 1828, of Lawfence Circuit*Court, 
Hugh Warren, administrator of George Kauck, declared 
against James Perrine, in debt,n‘a promissory note, made 
by said Perrine to his intestate; in his lifetime. The de- 
fendant pleaded non detinet, with notice that -at the trial, 
he would give in evidence, and insist by way of setoff, 
several demands due said defendatit*by the decedent at the 
time of his death, and specifying them particularly. The 
plaintiff replied that the defendant was preeluded, because 
the estate of said Kauck had been. reported insolvent to 
the Judge of the County Court, before the commencement 
of the action; to which replication the defendant demur- 
red. At the trial, the Court held the replication goodj 
and overruling the demurrer, gave judgment for the plain- 
tiff; upon which the defendant Perrine sued out a writ of 
error for a review of the decision by this Court. 


D. A. Smrra, for the plaintiff in error. To shew that 
the Court erred in overruling the demurrer to the plain- 
tiffs replication, I rely on an analogy, deducible from the 
bankrupt laws of England. It is the policy, or rather'the 
express provision of those laws, that an action isnot majn- 
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applying to the distribution of the estate of an intestate re- 
ported insolvent, are the same as those regulating the dis- 
tribution of a bankrupts estate amongst his creditors. For 
cases shewing the right to'sct offin actions brought by as- 
signees of bankrupts, see 2 Vernon 428, 1 Wilson 155, 
Campbell 135. 2 Atkyns49. 2 Strange 1231. «4 Bacons 
Abri: gment 443. 6 Idem. 137. In the last edition of 
Comyns Digest, title Bankrupt the statutes allowing to 
defendants the right of set off in.actions by assignees, are 
given; but that very Iearned author,,whose mere dicta have 
been treated by Lord Mansfield as law, says that those 
statutes are merely declaratory of what was the law before. 

Our plea of of non delinet with notice of set off, is, ae- 
cording to all practice, the same as_a special plea of set off. 
The only objection te this defenge which scems to me the 
least plausible, is that it is in the nature of a cross action, 
and therefore not sustainable. In Massachusetts, a statute 
exists in relation to the commencing or sustaining an ac- 
tion against the representative of an estate after it has been 
reported insolvent,. almost literally the same as ours,? as 
will appear by referring to the case af Blossom v. Good- 
win.© — That statute has been twice construed by the Su- 
preme Court of that State, 4 and the principles settled in 
these decisions are, that Where, at the time of the death of 
a person whose estate is subsequenthy reported insolvent, 
a debtor of such person has a demand against the decedant 
equal to that by his repgesentativesit Agynot a subject for 
the report ef the commissioners who apdit the claims against 
the insolvent estate. Ifthe claim of the creditor of the 
decedent should be greater in amount than that asserted 
by his representative, then if the whole matter be presented 
to the commissioners, they are to strike the balance equi- 
tably, and report imfavor of the creditor of the decedent; 
but should he choose not to present his claim to them, he 
may in asuit against him by the executor or administrator, 
plead: it as a matter,of equitable setoff or payment. 

The case of Rapier, administrator v. Holland und 
Bruceg Superficially examined, might seem like the one 
under consideration, but it is very distinguishable from it. 
There, the claim sued for was in a different night from that 
which was set upin defence. The defendat had given his 
note to the administrator for a part of the estate, and was 
not permitted iniquitously and indirectly to run off with 
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twenty shillings in the pound, perhaps thus exhausting the syzy. a0. 
whole estate, when other creditors, according to the equi- 7 \ “~/ 
fable policy of our law for the equal distribution of insol- Perrine 
vent estates, were entitled to their proportions. But I Sees ad. 
insist that the note sued on by the administrator in this case, ministrator. 
must be considered as no part of the estate for distribution; SS 
it was extinguished or paid before it came to his hands, as 

Kauck owed Perrine a larger amount, and equity will al- 

ways consider that as done which ought to have been done. 


Ormonp, for the appellee. The statute,¢ is imperative aLawsof Als. 
to shew that no action can be commenced or sustained °°: 
against an administrator after he declares the estate of his 
intestate insolvent. How then can a set off be pleaded tu 
an action brought by him, as it is admitted on ali hands 
that the pleading a set off is in the nature of a new or cross 
action. Again, the first two notes described in the notice 
were not the property of Perrine, and the notice does not 
shew even that he had them in possession at the com- 
mencement of the action, and would not be sufficientas a 
plea of setoif in any ease. As to the order drawn on the 
intestate by May, the notice does not shew when it was 
due, and for all that appears to the contrary, it may not 
have been due until after the estate was declared insolvent. 
If it was due at the time it was drawn, why was it not credi- 
ted on the note sued on. As to the open account, it is ve- 
ry clear that it cannot be admitted, unless an action can 
be maintained after an estate is declared insolvent; the 
plea does not shew when the account was due. For all 
that appears to the contrary then in the plea and notice, 
all the offsets may have been acquired since the death of the 
intestate, or even since the estate was deciared insolvent, 
and therefore certainly bad, even should the Court decide 
that asct off can be pleaded after the declaration of insol- 
vency. 


Saurus, in conclusion. The notice of set offalleges that 
Kauck, the plaintiffs intestate, was indebted at the time of 
his death, and proceeds to set out the different demands, 
specifying and describing each particularly. Sufficient 
property in the notes is shewn by Perrine, not only at 
the commencement of the action, but at the time of the de- 
cease of the intestate. The notice shews that the order 
was accepted by the deceased on the 9th of January 1826; 
that the amount was not credited on the note, is sufficient- 
}y answered by saying that Perrine had not the possession 
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sux 1990, ©F control of the note sued on, and could not place the 

—"vV™~ credit there. The open account is as good a set off as a 

Perrine. bond; no distinction can be drawn between them. But if 

Warren Ad- all thesc objections were good, and were sustained by the 

ministrator, facts, they should have been asserted by a demurrer in the 
Court below to our plea and notice. 


By JUDGE COLLIER. Under our statutes which 
2LawsofAla. regulate and extend the right of set off,¢ it is conceded that 
i, @. if the action had been prosecuted by the intestate in his life 
time, the plaintiff would have been entitled to his set off 
against him. But it is insisted that the insolvency of his 
estate deprives the plaintiff of that right against his repre- 
sentatives. Our statute for the distribution of the estates 
Phawoet Ale. of deceased persons when reported insolvent? by their ad- 
; ministrators or executors, directs that after the payment 
of certain preferred creditors, to which class the plaintiff 
does not profess to belong, there shall be made an equal 
distribution of the assets among the creditors. The ques- 
tion then recurs, can the death of the intestate deprive the 
plaintiff of a pre-existing right. Ifthe plaintiff had thought 
proper, he might have coerced the intestate to an adjust- 
ment of their respective demands, or he might have de- 
Javed until an action was instituted against him, and then 
have claimed to be allowed a set off; either of these courses 
Might have been adopted, had the intestate instituted an 
action in his lifetime; the right then was existing in the 
plaintiff absolutely before the intestates death; and it 
would seem that that event could have no influence upon 
it; but that it must be considered in the light of other rights, 
not to be lost unless expressly or impliedly waived by the 
party who was entitled to it. 

In Rapier, administrator of Mays v. Holland and 
Fay A Ala. Bruce,¢ this Court ruled that ‘in an action on a promise 
“ep” nade to an administrator, a debt due from his intestate, can- 
not be set off; thedemands arein different rights; to set off the 
the last against the first might do injustice to the rights of 
other creditors; and with our statutes as to insolvent es- 
tates &c. would tend to involve estates in endless confu- 
sion.” With respect to this case it may be observed, that 
no set off had even attached in favor of the party offering 
it. And had a different rule been laid down, it would have 
been in the power of a creditor of a deceased person, by 
the purchase of the estate, to receive the entire amount of 
his claim in exclusion of other creditors, who in law and 

equity might be equally meritorious. 
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In Pitcher and Remsen v. Patrick’s administrators @ yyy y30 
though the question came up, the right of a defendant to‘ 
set offa debt due him from the intestate against the de- Perrine 
mand due the intestate, was not discussed; yet the deci- warres, Ade 
sion of the Court in that case is founded upon the suppo- ministrators. 
sition that such right was unquestionable. o Manes Ale. 

The offer to set off cannot be assimilated to the prosecu- Rep 221. 
tion of a suit by the party sued, and is therefore not pro- 
hibited by the act in regard to insolvent estates, which de- 
elares, that no suit shall be maintained against an adminis- 
trator or executor, after the estate he represents is legally 
reported insolvent. The defendant does not voluntarily 
come into Court to assert a right; he is passive, and mere- 
ly asks the Court to permit him to interpose a barrier to 
the plaintiffs recovery. 

With regard to the sufficiency of the notice of set off, it 
may be observed, that the same strictness either of form or 
substance, cannot be required in a notice ot set off as would 
be essential to a special plea. It is enough if it inform the 
opposite party with reasonable certainty of the demands 
proposed to be set off on the trial. The notice in this case 
we believe sufficient for that purpose; and do therefore re- 
verse the judgment, and remand the cause to the Court be- 

OW, 


Reversed and remanded 





Moore v. DIA. 


1. Equity has no jurisdiction to relieve against a judgment, where the de- 
fence could be made ut law, and the remedy there was unembarrassed. 
2, And it is no ground for relief, that the pleas of the defendant were there 
rejected, the remedy in such case is to revise the decision at law. 

3. Where the obligation of a bond is absolved by a recision of the contract 
on which it was given, an action on the bond may be defended at law. 

4. And after a recovery at law, Chancery will not in stich case order it to 
be cancelled or surrendered. d ae 

5. Nor will a discovery be compelled after judgment, where no sufiicient rea- 
son is shewn why it was not applied for before the trial. ane 

6. Although a defendant in Chancery has not demurred, or prayed in his 
answer the benefit of a demurrer to the complainants bill, be is not pre- 
cluded from objecting to the waut of equity in the bill. 


In 1825, G. Moore filed his. bill in Chancery, in Madi- 
son Circuit Court, against R. Dial, He charged, that in 
1815, he executed his bond to said Dial, as guartlian of Gs- 
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CASES DETERMINED IN THE 


JuLy 1930. briel M. Clarke and Newton D. Clarke, in the penalty of 
Wary ~~ £200. with a condition as follows: “The condition of 


Moore 


v. 
Dial. 





the above obligation is such, that whereas the said G. 
Moore promises and binds himself to make unto the said 


-—— Robert Dial and Elizabeth Dial his wife, or the longest 


liver of them, a life estate in one half of the north east 
quarter of section No. 11, in the township No. 1, in range 
1, west of the basis meridian, and after their death to de- 
seeud to the above named children, Gabriel M. Clarke anc 
Newton D. Clarke, if he the said Dial shall refund unte 
the said Gabriel Moore, the purchase money on the said 
quarter section, then the foregoing obligation to be void, 
otherwise to remain in full force and virtue.”” The bil! 
further charges that the true intent and meaning of the 
bond was, that the complainant, previous to the date there- 
of, had entered said quarter section of land, at $2 per acre, 
and had paid thereon fifty cents per acre to the Govern- 
ment, leaving $1 50 per acre unpaid; that while the land 
was in that situation, he sold itto the defendant, for the 
original government price, amounting to $160, and execu- 
ted the bond to make title when the defendant should pay 
him that sum, which agreement was expressed and so un- 
derstood by the terms in the bond, ‘‘if the said Dial shal! 
refund unto the said Gabriel Moore, the purchase money.” 
The complainant further alleges that the defendant failed 
to pav the $160, and afterwards proposed to the romplai- 
nant that he should take back the land and pay for it him- 
self, which he agreed to do; that Dial then gave up the land 
in pursuance of this last agreement, and that the complain- 
ant, paid for it, and had long since sold it to another person. 
He further charges that at the time of the said last men- 
tioned agreement, Dial promised him that the bond should 
he given up to him; that relying on his promise, and know- 
ing that by said last mentioned agreement the bond was 
inoperative and void, he neglected to take it up. That 
the defendant had never surrendered the bond, but had 
wrongfully brought an action at law thereon, and recov- 
ered a judgment against the complainant for $288 94 dam- 
ages and costs, that the complainant appeared and pleaded 
to said suit, but the Court adjudged his pleas wholly una- 
vaiiing atlaw. The complainant avers that he owes noth- 
ing to the defendant, and charges that several of the mate- 
rial facts are solely in the knowledge of the defendant. 
The prayer of the bill is for a discovery, for an injunction 
on the judgment at law, and for general relief. “Upon a 
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final hearing of the bill, on the answer and proofs, at the 
spring term 1825, the Court dissolved the injunction and 
dismissed the bill with costs. From this decree, Moore 
the complainant appealed. 


Hurcuison, for the appellant, argued, and cited 5 
Johnson’s Chancery Reports 44; 17 Johnson’s Reports 384; 
587: 4 Dessauss 422; Hardin 173; 1 Bibb 173; Cook 
242,110; 3 Haywood 88, 210, 219, 305; 1 Johnson’s 
Chancery Reports 517; 4 Haywood 210. 


Hopkins, argue: for the appellee. 


By JUDGE COLLIER.* The view we take of the 
case does not render it necessary to examine the answer 
and proof. 

In every Chancery suit, it is material to inquire whether 
equity has jurisdiction oi the cause; for if it has not, no 
matter how meritorious in point of abstract justice the 
case may be, relief cannot there be afforded. Whenever 
the right is manifest, the jurisdiction is tested by inquiring 
whether the Courts of law are competent to afford an ade- 
quate remedy. It is a rule confessedly well established, 
that if the remedy be unembarrassed in these Courts, it 
cannot be sought in Chancery. 

The grounds on which the interposition of equity is so- 
licited, are understood to be these: Ist. The mutual stipu- 
lations for the payment of the purchase money and the 
conveyance of title, have been rescinded. 2nd. The pleas 
of the appellant in the suit at law were held not to be main- 
tainable there. 3rd. To enable the appellant to defend 
himself against the bond, it is necessary that he should 
have a disclosure from the appellee. 

Ist and 2nd. If the appellant was absolved from the ob- 
ligation and condition of his bond by a recision of the con- 
tract which it evidenced, his absolution formed matter of 
legal defence. The record does not discover the nature 
of the pleas pleaded by the appellant in the suit at law. 
We shall therefore consider whether the facts disclosed by 
the bill could be noticed by a Court of law, or are exclu- 
sively proper for the cognizance of Chancery. To have 
authorized the admission of evidence conducing to shew 
the contract at an end, it was not necessary to have plead- 





“This cause was argued at last term and retained under advisement ti!! 
this term. 
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JULY 1830. © a release; to have sustained such a plea, an acquittance 
under seal would have been essential. Nor was it neces- 
Moore _ sary to have pleaded an accord and salisfaction; yet had 
Dial such a plea been proper, it could not have been objected 
to proof in favor of it, that the contract was evidenced by 
writing under seal, and that therefore no evidence of an 
inferior grade was admissible to shew it to have been 
avoided. Such an objection would come with some de- 
gree of propricty, if the appellants liability was deducible 
solely and originally from the bond and condition, but these 
impose no obligation upon the appellant, when taken by 
themselves, unconnected with other circumstances. It is 
the payment of the purchase money by the appellee 
which imposes a duty upon the appellant, or rather 
42 Gta makes absolute his conditional stipulations. The high 
453, 476. dignity assumed for sealed instruments, by the more an- 
cient adjudications, to a great extent, has yielded to more 
enlightened and liberal ideas of jurisprudence, but the 
most technical adjudications have never, so far as our re- 
searches admonish us, claimed fora writing of the charac- 
ter of that in question, an exemption from the rule we have 

just declared. 

It has been conceded by the appellant in argument, that 
the provision of the statute of frauds which relates to con- 
tracts in regard to land, interposed no difficulty to a defence 
at law. Such is our opinion, and we can conceive of no 
difficulty presented toa legal defence by reason of the 
grade of evidence by which it could be sustained; and we 
entertain no doubt but a plea embracing the facts disclosed 
in the bill, would be fully examinable in a Court of law. 

It is certainly no ground for the interference of equity, 
that the appellant’s pleas were held not to be supportable at 
law. Ifthe decision upon them was erroneous, the error 
should have been corrected in an appellate Court; Chan- 
cery cannot legitimately exercise revising powers. 

It is however argued by the appellant’s counsel, that it 
was not competent for the appellee, after having answered 
in chief, to object to a want of jurisdiction in equity; that 
such an objection was waived by his neglect to insist on it 
in his answer, or by his omitting to demur. We do not 
believe this argument to be well founded. Jurisdiction 
cannot be conferred either by an implied acquiescence in 
the proceedings of the Court, or anexpressconsent. This 
rule is now too well established upon principle, to be sha- 
ken by an occasional opposite authority. 
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It would not be compatible with the principle on which jyzy 4530, 
Chancery lends her aid, to interfere now for the purpose of 
directing the bond to be delivered upto be cancelled. ‘The Moore 
judgment of a Court of adequate powers has declared that _pjal, 
the appellant is liable to pay its penalty, and until that judg- 
ment is abrogated, equity cannot be properly asked to co- 
erce its delivery or cancellation. If the bond had never 
been put in suit, or ifa suit had been unsuccessfuly pros- 
cuted upon it by the appellee, and notwithstanding which, 
he retained possession of it, Chancery might interpose for |, ch 
the purpose of having the bond cancelled in these cases, “Sie. 317. 
and such is the authority. 

3rd. Chancery cannot entertain a bill for discovery af- 
ter a judgment at law, where the facts sought to be elicited 
form matter of legal defence, unless an excuse is offered for 
not having exhibited it at an earlier period. Havingshewn 
that the defence at law was free from difficulty and doubt, 
the appellant is not entitled to a hearing in equity upon 
suggestion of a deficiency of legal proof. 

We are at a loss to conceive how the appellee obta‘ned 
a judgment against the appellant upon his bond, unless he 
proved that he had paid the purchase money in pursuance 
of his undertaking. We can only account for it upon the 
hypothesis, that the record did not present the condition 
to the view of the Court. 

Having examined the questions presented, we are of 
dpinion that the decree must be affirmed. 





Decree affirmed. 
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Goopman v. GriFFin. 


1. Where a surety requests the creditor to sue the principal, he being soi- 
vent, and where the creditor fails to do so, whereby by reason of the 
subsequent insolvency of the principal, no recovery cau be bad of him, 
the surety is discharged. 

2. The statute providing for the release of sureties where they give written 
—_ to the creditor to sue and the creditor omits to do so, is cumulativé 
merely. 

3. A parol release, without consideration, is unavailing. 

4. The common law will be presumed to govern in our sister States, unless 
the contrary be shewn. 


Tus was an action of assumpsit brought by R. Griffin 
against T, Goodman in Tuscaloosa County Court, to reco- 
ver on anote made by Goodman and one L. Myrick for 
$202 39, payable in June 1825, to R. Cheatham, guardian 
&c. or bearer; and of which the plaintiff was the bearer. 
The defendant pleaded, Ist. the general issue, and 2nd, 
that after the note became due, Cheatham, the then bearer, 
for a valuable consideration, released the defendant Good- 
man from any liability to pay the note. At the trial, at 
June term 1829, the defendant adduced evidence to prove 
that Myrick was the principal, and he, Goodman, only his 
surety; that when the note became due, Myrick, was sol- 
veni,and continued so till the death of Cheatham the payee, 
which occurred in 1827; that the note remained in his 
possession till thattime. ‘That some time afterwards, My- 
rick became insolvent; that in September 1826, Goodman, 
intending to remove from South Carolina where this trans- 
action took place and where the parties resided, requesied 
Cheatham to sue on the note, as he wished the matter clos- 
ed; that no suit was brought; that in December following, 
Goodman again saw Cheatham, and inquired why he 
had not brought suit; and that Cheatham said he knew 
Myrick was good, and he would not sue, and at the 
same time said to Goodman ‘be not uneasy about it, it 
shall never come against you, if I cannot get it from 
Myrick, I wiil lose it out of my own estate.” On this 
evidence, the defendant requested the presiding Judge 
to instruct the jury, that if they believed the facts above 
stated, that the discharge, though by parol, released Good- 
man from liability. ‘The Court refused this instruction, 
and charged the jury that a parol release would be suffi- 
cient to discharge the defendant, but it must be made on 
a good and valuable consideration, that otherwise, like all 
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vther contracts it was void; that in this ease, the circum- 
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stances of the security-ship of Goodman, his request to —vV™/ 


the holder to sue, hts failure to do so, and the subse- 
quent insolvency of Myrick, did not of themselves consti- 


Goodman 


Vv. 
Griffin. 


tute such a consideration; that at common law they did not —-——-- 


discharge the defendant from liability; that if he was dis- 
charged by a particular statute of South Carolina, he ought 
to have shewn it, and that if he sought to discharge himself 
under the laws of this State, the notice to sue should have 
been in writing. The jury found for the plaintiff; the de- 
fendant Go lodman exce ‘th , aud now here insists that those 
snstructions were erroneot 

Iu 48, for the appellant. The defendant below plead- 
ed two ple: is, and under the issues joined under those pleas, 
the defenee tas offered. ‘The bill of exceptions does not 
shew under which plea the proof was proposed, but if it 
was proper under either of the issues, the instructions 
were erroncous. It wi our purpose to shew here, that 
the evidence was admissible under the general issue, and 
thatit constituted a good defence under that plea. The 
facts established were sufficient to discharge Goodman, 
who was a surcty merely. At common law, the rule is, 
that where a surcty gives notice to the creditor to sue the 
principzl who is then solvent, and he fails to do so, and 
by reason of the omission tu sue, the debt is lost on ac- 
count of the subsequent insolvency of the principal, the 
surety is discharged, although the notes » be merely verbal. 4 
The case of Bruce v. Edward 8; decided in this Court, 4 
@stablishes that coctrinc, and determines that the statute 
ofthis State which requires the notice to be in writing is 
merely a cumulative remedy, and thatthe party may avail 
himself of either defence. “Nhe policy of the statute - 
further to affirm the soundness of the common law rule, by 
dispensing with proof of the insolvency of the principal, in 
ease notice has been given in writing. In this ease all the 
facts necessary to a discharge under this doctrine were 
proven, and an instraction to that effect was requested, but 
refused. It is the policy of the law to favor sureties; any 
act done by a creditor by which he deprives himselt of the 


{ 
CE 
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right to sue the principal, sech as giving an extension of 


time &c. discharges the surety.¢ ‘Phe Court t below deci- 
ded against these principles, anc d applied the d loctr ine thata 
parol ‘Telease was insu flici ient to discharge the obligation of 


a written instrum rent. leaking to the second p "ws onby, and 
up | 


v. 


ad. Pau 
Packard, 13 


Johns. Rep. 
174. 7 Johns. 
Rep. 336 10 
East. 34. 


51 Stewart 
11. 


1 Stewart 
“6. 2 Stew- 
art 63 3 
Stewart 14. 
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JULY 1330, OVerlooking entirely that our defence was good under tix 
Var ~~ general issue. But under the plea of non-assumpsit, every 
Goodiwaan thing whieh destoys the cause of action, and shews that 
Grin. none existed, is admissibie; this defence was clearly admis- 
sible; although it might have been pleaded specially, it 
was not necessary todo so. In assumpsit, more latitude is 
given under the general issue than in any other action, so 
a release may be offered in proof under it, although there 
may be a special plea in which the defeace may have becn 

@ Chitty’s P. incorrectly stated. ¢ 
472. 5 The release proved was sufficient under the plea of re- 
sis. 308 lease. In sucha case, as Goodman received no considera- 
Practice. tion when he became bound by his promise, it is but right 
that he should be released by an express discharge though 
without consideration. Here the discharge was absolute 
and positive, and it amounts in law to a fraud on Goodman 
to give such positive assurance of discharge and afterwards 
to endeavor tohold him Hable. Where a surety is dis- 
charged on the ground of extension of time being given to 
the principal without the knowledge or consent of the 
surety, the moving reason is that it amounts to a fraud on 
the surety; certainly here the injury to the surety is much 
greater, and therefore it should be sustained as a valid 
and suflicient release. As to the discharge being in South 
Carolina, the law will be presumed to be the same there as 
here, anless the contrary be shewn. ‘The note came to 
the hands of the plaintiff after it fell due, and is therefore 
subject to any defence which could affect itin the hands of 

the original holder. 





Srewarrt, for the appellee. The cause is now presen- 
ted under an entirely newand different aspect; the ques- 
tion ind points now raised were never urged nor raised in 
the Court below. The defendant below relied on two 
pleas; first, the general issue, and second, a special plea of 
release for valuable consideration. The effect of the first 
plea was to deny and put the plaintiff upon proof of his al- 
legations, and the object of the special plea was to admit 
that the plaintiff once had a good cause of action, but to 
set up new matter of defence to shew that the cause of ac- 
tion no longer existed. The object of pleading is to ap- 
prize the opposite party of the defence relied on, so that he 
may be prepared to meet it. Where a party pleads a spe- 
cial plea. he should be held to it, because it amounts to an 
admission that the matter he pleads i is the only defence by 
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way of avoidance he has or intends to set up, that it isthe 
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only defence his adversary must meet, and that if he does 
Gondman 


no! sustain that, he has none other he wishes to oppose. 
Now in this case we eame prepared to meet the defendant 


v 
Giffin. 


on the two groun‘s of defence he assumed, we were pre- ——-——-—~ 


pared to prove the allegations in our declaration to over- 
dome his gencral issue plea, and also to shew that le never 
ha? obtained a release for a valuable consideration given, 
and those two propositions we did maintain. Here the 
defendant shifts his ground, and now says that the matter 
of avoidance he relies on was good under the plea of the 
general issue, a question which never was raised below. 
This shews the impropricty and unsoundness of the rule 
relic on, that a release nay be given in evidence under 
the general issue, although there be a special plea‘in which 
the same matter is pleaded, and although as pleaded it is 
nota good defence. Chitty’s pleadings is referred to in 
support ofthe latter part of this position, butin that book 
no authority is cited to support the doctrine, it is but the 
dicta of the author. ‘This operates as a perfect surprise on 
the plaintiff. ° Ifa release can be given in evidence under 
the general issue, I do not see any thing which cannot, for 
it certainly is affirmative matter, and it admits that a cause 
of action once existed, but that by reason of new matter 
which has since occurred, it nolonger exists. This is the 
very test by which it is determined whether a defence 
must be pleaded specially or not. Chitty gives this as the 
distinction, it is a elear and broad one.@ If this rule is to 
be broken down, it is better to dispense with all pleading, 
for it is deceptive, and will tend to throw a party off his 
guard instead of proving a protection to him. Then I 
eontend thatthe defendant having pleaded his release, he 
must prove it as pleaded; and that it is relaxing the rule 
entirely too much, to permit a release to be proved under 
the general issue, particularly under such circumstances; 
it is better to abolish it entirely, for we will never know 
how far it may be relaxed. 

Then to apply the evidence offered to the plea of release, 
the Court below was clearly right. A parol release of a 
dcbt, without consideration, is void; a release, to bar an 
action, must either be under seal, or must be founded on 
valuable consideration. Inthe case of Crauford v. Mills- 
paugh,® the release was in writing, and signed by the par- 
ty, yet it was held not to discharge the action, not being 
tmder seal and not being on valuable consideration. When 


a1 Chittys P. 
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JULY 1830, the release is under seal, « valuable or good and sutticicnt 
“~~ consideration is implied, but when not sealed, and given af 
Goodman tera breach of contract, the coasideration must be proved; 
Grifin. it is rede pactum. In as mueh as the appellant relics 
-—— on arelease by operation of law in South Carolina, he, main- 
taining the affirmative, should shew that by the laws of 
that State, on those facts, he would be entitled to a dis- 
charge. For it is not on the express release he relies, he 
abandons that p'ea, he now relies on the facts of the notice, 
and insolvency of the principal, and on the omission to sue; 
perhaps those facts would not amountto a discharge there. 





Craze, in conclusion. 


By JUDGE COLLIER. The assignment of error 

brings to our view, the correctness of the instructions giv- 

aa en by the Court below. In Brucev. Edwards ¢ it w as rul- 
ed, that the statute which requires the surety, in order to 
his discharge, to make a request in writing of the holder 
of a note or bond, to sue the principal, was cumulative; 
and that the surety might discharge himself by a ver- 
bal request to sue, if after a failure of the holder to com- 
ply, the principal became insolvent. It is apparent, ac- 
cording to the law as stated in that case, that the Judge er- 
red in his instructions to the jury. Hedid not leave it to 
them to decide the questions of fact whether the request 
to sue was made by Cheatham, or whether Myrick was 
able to pay the note at the time of the request, and wheth- 
er he has since become insolvent. ‘The decision of these 
questions appropriately belonged to the jury, and had they 
been all found affirmatively by them, the plaintiff in error 
would have been entitled toa verdict. But the judge de- 
cided that nothing but a written request would discharge 
the surety. 

As the question was not argued, we purposely decline 
expressing an opinion whether a parol release founded 
upon a valuable consideration, is pleadable at law. It is 
sufficient to remark, that the discharge attempted to be 
set up by the plaintiff is founded upon no adequate consi- 
deration. The decision in Bruce v. Edwards, expressly 
professes to be founded upon the common law, which in 
the absence of opposing proof must be pores to be the 

a: 8" Mass. R. Same in the several States of the Union; and the reasona- 
bleness of this presumption is quite apparent, when it is 
recollected that they all derive it from a common source; * 


é = Com. 
532, 
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and althougl i the sever al matters which tne plaintiffin er-  syry 130, 
rov offered in his defence naman in South C arolina, and \ Ve 
are controllable by the dea docé, the local law of that State MeMillion 


wil’ be pres sumed to be similarto that of this. The judg- 
anak is reversed and the cause remanded. 


Reversed and remanded. 





McMutuion v. Prag & Marn. 


fh a bill to obtain relief against a judgment at law, A, charged that he had 
bought of B.a slave, paid part and gave his note for the remainder of the 
purchase money; that B. had warr: ranted the slave to be sound; that the 
slavé was unsound and of no value; and he believed B knew it; that B. 
resided out of the State, so that he could not tender the slave back to him; 
that B. had assigned the note to C. who had obtained judgment on it at 
law. Held, that Chancery had no jurisdiction to injoin the judgment. 


In December, 1828, J. MeMillion filed a bill in the 
Circuit Court of ‘Tuscaloosa county, sitting in Chancery, 
against C. Pigg and W. M. Marr, praying an injunction 
and relief against a judgment at law, which had been ren- 
dered against him in the County Court of that county, in 
favor of Marr. In his bill he charged, that in March, 
1827, he purchased a slave of Pigg; that he paid him 
$150 in hand, and gave him his note for $200, pay rble the 
Ist of January next thereafter; that at the time, Pigg 


executed a bill of sale of the slave, with a warranty of 


soundness and health, which bill of sale is lost or mislaid; 
that the slave at the time of the purchase, and ever since, 
has been unsound in both his legs and other parts of his 
body, so that he has not been able to render service suffi- 
cient to pay for his maintenance; that he had not seen 
Pigg since the purchase, and therefore could not return or 
offer to return him the slave, and that he is informed and 
believes he lives in Tennessee; that Pigg had _ transfer- 
red the note to Marr, who lives in this State; that he be- 
lieves Pigg knew of the unsoundness at the time of the 
sale, and assigned the note, knowing the consideration not 
to be good; that Marr had brought suit on the note and 
recovered judgment at Jaw, &c. On this bill, an injune- 
tion was granted, and at thereturn term, Marr moved tc 
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JULY z30, dissolve the injunction and dismiss the bill, for want ot 
re equity. The Circuit Court sustained this motion, the 

MeMillion jj] was dismissed, and the complainant sued his writ of 
Pigg & Marr. error to this court. 


——- 





Crann, forthe appellant. MeMillion was entitled to an 
action on the warranty made by Pigg, and had he returned 
the slave upon his discovering the unsoundness, he could 

a Comyn on have defended himself in an action on the note.¢ But it 

Can 1%... being impossible, as shewn in the bill, for MeMillion to re- 

137. Note. turn the slave, owing to Pigg’s residence being unknown, 

= Wheat. and the former for the same reason not having an oppor- 
tunily to sue the latter upon his warranty, the bill of 
sale being lost, and it being the fact, that Pigg knew of 
the unsoundness at the time of sale, and for that reason 
transferred the note to Marr, all taken in connexion, make 
out a clear case for resort to equity. 

MeMillion could not have defended himself in the suit 
at law, because he had not returned or offered to return the 
slave on discovering his umsoundness; he could not have 
had a remedy, or at all events, an adequate remedy at law 
upon the warranty, because Pigg was gone, his residence 
unknown, and the bill of sale containing the warranty. 
was lost. If therefore, Chancery will not afford her aid in 
acase like the present, then indeed is it too true, that di- 
vine justice cannot always compass her ends, and that sub- 
tle man will be permitted once more, as he has too often 
done in time past, to effect his fraudulent purposes, in ces- 
pite of the boasted perfection of legal reason and the sound 
discretion of Chancery power. 


Barton & Stewart, argued for the appellees. 


By JUDGE SAFFOLD. The subject of controversy 
charged in the complainants bill, involves in some degree, 
a question of vast importance and difficulty: one on which 
there has been both in the United States and England, per- 
haps more contrariety of decision, than on any of such fre- 
quent recurrence. It would appear to be a matter of equal 
surprise and regret, that a question so essential to the 
rights of individuals, should not long since, have been set- 
tled by some uniform rule of judicial decision, or legisla- 
tive enactment. The question alluded to is, under what 
circumstances, and in what manner can a successful de- 
fence be made at law, to an action brought to recover the 
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nye of an article sold, in which sale there has been a to- jyzy isso, 
tal or partial failure of consideration, arising from deceit, Vv 

or ; beeeeh of warranty; and where the defence at law has Me — 
failed, or has not been attempted, under what cireumstan- Pigg & Marr. 





ces, relicf i in Chancery can be had against the judgment? 

Would it not have been an available defence at law, that 
the property was unsound to a degree which entirely des- 
troyed its value; that the bill of sale expressed a war- 
ranty of the soundness and health of the slave; and that 
Pigg, the vendor, knew of the unsoundness at the time of 
the sale, and that he was a non-resident, so that the com- 
plainant could not return, or offer to return the property? 
if these facts were susceptible of proof at law, and would 
have constituted a legal defence to the action, there could 
have been no necessity, consequently there was no author- 
ity for resorting to Chancery for relief. It is not urged 

either in the bill, or argument, that there was an absence of 
sneak, either as respects the warranty, arising from the 
loss of the bill of sale, cr in relation to any other material 
fact. If it was, the only legal answer would be, that no 
ces cause is shewn why the discovery in Chancery 

vas not sought, pending the suit at law. 

The complainant rests his claim to relief in Chancery on 
the ground, that he is entitled to an action and damages on 
the warranty against Pigg; and in as much as he is a non- 
resident, and his abode not precisely known, Chancery 
will so far protect the citizens of the State, as to entertain 
jurisdiction, and administer to the complainant, here, the 
justice which is due him, and which otherwise he could 
only obtain by pursuing the vendor into another sovereign- 
ty; that had he returned the slave on discovering the un- 
soundness, he could have made a successful defence at 
law, against the suit on the note; but that it was impossi- 
ble to return the property, or to make the offer, owing to 
Pigg’s unknown residence; and that the fact ofthe note 
having been assigned does not affect his right to the relief 
sought, as our statute entitles the maker of a note to the 
benefit of any defence against the assignee, previous to no- 
tice of the assignment, ‘which would have been available 
against the payee; and that his failure to return the prop- 
erty, under the circumstances, as it deprived him of his de- 
fence at law, instead of weakening, strengthens his claims 
to reliefin Chancery. 

The doctrine maintained in the case of Toraton v. 12 Wh 
Wynn, referred to in support of the foregoing positions, —_— 
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seenis io be, “that if upona sale with warranty, or if by| 
the special terms of the contract, the vendor is at libe rty A 
return the article sold, an offer to return itis equivalent to| 
an offer accepted by the vendor, and in that case the con- 
tract is rescinded, and at an end, which is a sufficient de- 
fence to an action brought by the vendor for the purchase 
money, or toenable the yendee to maintain an action for 
money had and received in case the purchase money has 
been paid;”’ and further, ‘that if the sale be absolute, and 
there be no subsequent agreement or consent of the ven- 
dor to take back the article, the contract remains open, and 
the vendee is put to his action on the w arranty, unless it 
be proved that the vender knew of the unsoundness of the 
article, and the vendee tendered areturn of it in a reasona- 
ble time.” 

In this case, as reported in Wheaton, the Supreme 
Court reviewed many of the early English decisions, and 
appears to have adopted the most rigid rule against retief 
by way of defence to the action at law. ‘That examination 
however, as well as a variety of cases referred to in 2 
Starkie’s Evidence, ¢ fully establishes the position, that 
great diversity of opinion has existed on the subject, both 
in England and the United States, and that the latest 
cases in both countries, have extended the field of defence 
at law, whether on the ground of breach of warranty or 
de eit, and especially for both united, as is here charg 
also that in many cases, Courts of high authority have sus. 
tained the defence at law, on the ground ofa partial, as wel! 
as total failure of consideration. 

But viewing this case in its most favorable light, accor 
ding to the principles of any acknowledged rule of prac- 
tice, insuperable barriers arise against the Chancery relic! 
as here sought. The note has been assigned to Marr, whe 
is to be regarded as a bona/fide holder, free from any parti- 
cipation in the warranty or fraud, and without notice ot 
any contemplated defence. Nothing of the kind is alleg- 
ed in the bill. The complainant made no resistance on 
the ground of a failure of consideration, previous to, o1 
pending the suitat law. He has not returned or attemp- 
ted to return the slave to the vendor; and though he states 
that the residence of the latter was not certainly known, he 
does not appear to have endeavored to ascertain it; or to 
have claimed the benefit of a defence at law on the ground 
that it was impracticable to return the property; that this 
wou!’ have been a sufficient excuse for failing to return it, 
none of the authorities deny. 
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Notwithstanding the statute relied on, entitles the ma- suzy azo, 
ker of a note, in an action by the assignee, to the benefit of 
any payment, set off, or discount made, had or possessed — 
against the note at any time previous to notice of the trans- Pigg pap 
fer, thisisa right stricti juris, and which must often ope- 
rate unjustly to the assignee; so that if the right be not 
claimed at law, in the manner, and at the time prescribed, 
subsequently when the relief is sought in Chancery, the 
circumstances of delay and injustice to others, cannot be 
disregarded. 

An unanswerable objection to the relief sought is, that 
according to the case presented by the bill, the complain- 
ant could have made successful defence at law; and for 
aught that appears, can yet have adequate redress by action 
on the warranty against Pigg. 

It is not alleged, even if such circumstances could vary 
the case, that Pigg has changed his residence since the 
sale; that it is impossible or “impracticable to ascertain 
where he is, or that any efforts of the kind have been used. 
Justice to the indorsee as well as the scundest principles 
of law and equity, required of the complainant, that he 
should confine himselfto his legal remedy, and elect pen- 
ding the suit at law, to make defence against it, or resort to 
his cross action. T he facts being fully susceptible of 
proof, the measure of relief, at Jeast in case of a total failure 
of consideration, is the same in law and equity. 

It may be also remarked that we do not conceive the cor- 
rect and most recent doctrine in relation to failure of con- 
sideration, to have been fully explained in the case of 
Thornton v. Wynn, previously referred to. In the 
case of. Beecker v. Vrooman® which was an action for the ¢ 13 Joba. BR. 
price of a chattel, the defendant pleaded the general issue _ 
with notice of the special matter to be given in evidence, 
and proved a fraudulent misrepresentation by the vendor, 
respecting the quality of the article. The Court ruled that 
the defendant, by proving a decvit in the sale, and that 
the chattel was of no value, might defeat the plaintifi’s ac- 
tion, or if the unsoundness produced only a partial dimi- ore 
nution of the value, he might shew that part in mitigation .9 nang 
of damages. ‘This decision referred for authority to the d1Camp.N. 
eases, Basten v. Butler, 5 Lewis v. Casgrave, Fisher .; john. R. 
v. Samuda and another,4 Runyan v. Nicholls.¢ 548. 

Also in the case of Sill v. Roodf which presented a sim- £15 John. R. 
ilar question, it was decided that a promissory note given 
on the sale of the chattel, fraudulently represented by the 

20 
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JuLy 1ss0, Seller to be of great value, when in fact it was of no value, 
is without consideration and void, and that no special plea, 
MeMillion or notice under the general issue, was necessary in order to 
Pigg & Marr. let in such defence. Neither in this case, nor that of 
— Beecker v. Vrooman, was any offer to return the article 
attempted to be proved. 

ogome. R. In Grant v. Button, @ it was decided, that in an action 
for work and labor, on a contract for an agreed price, the 
defendant, to reduce the amount of the plaintiff’s claim, 
may shew that the work was not done faithfully, and ina 
workman like manner. And the Court took no notice of 
the distinction, which has in some cases prevailed, between 
an action for a specific sum agreed on, and where the plain- 

tif proceeds on a guantum meruit. 
81MasoaR. ‘Lhecase of Miller v. Smith’ was assumpsit for goods 
sold and delivered. The recovery sought was an agreed 
price for tobacco, sold and delivered tothe defendant. De- 
fence was made under the general issue, that the article 
was expressly represented to be ofa different and far superi- 
or quality towhat it in fact was. Story, J, in delivering his 
decision, remarked, that ‘‘where goods are sold as of a cer- 
tain quality, the defendant may, in an action for goods, 
sold and delivered, give the facts in evidence to re- 
duce the damages: for the plaintiff is entitled to recover 
no more than the real value of his goods. The authori- 
ties directly support this doctrine, and there is neither rea- 
son nor justice in straining after technical objections to over- 
throwit.”? This case was treated as one involving a breach 

of warranty. 

elCamp.N. In the case of Farnsworth v. Garrard it was held that 
P. %. where the plaintiff declares on a guantum meruit, for 
work and labour done, and materials found, the defendant 
may reduce the damages, by shewing that the work was 
improperly done, or may entitle himself to a verdict by 
shewing that it was wholly inadequate to answer the pur- 
poses for which it was undertaken to be performed, and in 
@idem.190. the case of Fisher v. Samuda and others,4 the doctrine 
is maintained that where an aetion has been brought for the 
value of goods furnished ata stipulated price, and the pur- 
chaser does not, either in bar of the action, or to reduce 
the damages, object to the quality of the goods, but allows 
the seller to recover a verdict for the full price agreed up- 
on, he cannot afterwards maintain a cross action on the 
round of the goods being of a bad quality, and unfit for 
the purpose for which they were ordered. In that case 
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there seems to have beena general undertaking, or war- jyzy 1830. 
ranty, that the article shoula be of a better quality than it.vV™ 
proved. It was held by Lerd Ellenborough, before whom MeMillion 
the trial was had, that the purchaser was precluded from pigg i tom. 
objecting to the quality of the article, which was beer, af- —-———— 
ter having kept ft a considerable time; that it was his duty 
immediately upon discovering that it was not according to 
order, and unfit for the purpose for which it was intended, 
to return it to the vendor, or to give him notice to take it 
back. The general doctrine however, seems to be, that, 
where there has been an express warranty, an action may ' 
be maintained upon it, without either returning the goods, 
or giving the seller notice to take them back.2 Butifthe ¢1H. Black. 
express warranty be complied with, and there be an un- 17. 2 T. R. 
dertaking to take the article sold again, and pay back the; ~ 
money if on trial it shall be found to have any of the de- | 
fects mentioned in the warranty, the buyer must in such 
case, return the article as soon as he discovers any of these 
defects, or in a reasonable time, in order to maintain an ac-: 
tion on the warranty,? and even where there has been an 42H. BI. 578. 
express and absolute warranty, the purchaser must return 
the article warranted, to the seller, and thereby rescind the 
contract of sale, before he can maintain an action for money, ¢ Cowper 818. 
had and received, to recover back the price. See Power v. da Doug. 23. 
Willis,e Weston v. Downs,4 Towers v. Barrett.¢ e1T. R. 133. 

I have deemed it proper thus far, to review the authori- 
ties on the vexed question of defence, for a failure of the 
consideration of contracts, as the argument embraced much 
of the doctrine, and the nature of the question requires the 
earliest decision. But as some of the Judges are not ful- 
ly satisfied respecting the extent to which the doctrine of 
defence, on ground of a partial failure of consideration, 
should be sustained, and this case does not particularly de- 
mand the decision, the Court will not be understood to 
express any decisive opinion upon it. But it is believed 
to have been sufficiently shewn that the complainant is re- 
mediless in the present suit, and that the decree of the 
Circuit Court must be affirmed. 

Decree affirmed. 


Lirscoms, CuieF Justice, not sitting. 
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Jounsox, Administrator v. Waren. 


1, A party who has replied toa plea, cannot assign for error, that the Coort 
refused to strike it out; the objection is waived. 

2. A motion to strike out a plea is addressed tothe discretion of the Court, 
and its refusal is not revisable on error. 

3. The Court may initsdiscretion, if the plea is manifestly bad, strike it 
out, or put the party to his demurrer; but unless obviously insufficient, 
the proper mode is to demur. 

4. When the statute of limitations commerces running, the death of neither 
party impedes its operation. 

5. But it does not commence running until some once is entitled to sue or be 
sued. Therefore, in trover, the statute does not commence runnin 
against an adiwinistrator till administration is granted, where the defend. 
ent acquired the property after the death of the intestate. 

6. The husband’s representative is not entitled to the personal property of 
the wife, unless reduced to possession by the husband during coverture. 

7. And such possession must be the possession of the husband; his posses- 
sion as agent or trustee for another is insufficient. 

8. Where the Court below has erred, but the record shews that on another 
ground, the plaintiff is not entitled torecover, the Court will not reverse 
a judgment below obtained by the defendant. 


Tuts was an action of Trover, brought by J. Johnson, 
as administrator of S. Ramsey, against W. Wren, for the 
conversion of eleven slaves. The writ was returned to 
the fall term 1827, of Dallas Circuit Court. The plaintiff 
declared as administrator, and made protert of letters of 
administration, granted to him on the estate of Ramsey, in 
Abbeville district, State of South Carolina, on the 20th of 
October, 1824. The defendant pleaded, Ist. the general 
issue; 2nd. that the defendant had possession of the slaves 
sued for in South Carolina, for more than years after 
the accruing of the eause of action in that State; 3d. that 
the defendant has had peaceable, quiet, and uninterrupted 
possession of the slaves sued for, for more than six years 
next before the commencement of this suit; 4th. that 
more than six years had elapsed next after the cause of 
action accrued. The plaintiff moved the Court to strike 
out the second plea, which was overruled, and the plaintiff 
then took issue to the first plea, and replied in short to the 
other pleas. 

At October term, 1828, before the Honorable Anderson 
Crenshaw, the issues were tried by a jury, and a verdict 
found and judgment rendered for the defendant. A bill 
of exceptions was taken by the plaintiff, by which it ap- 
pears that on the trial, he offered evidence to prove that 
the negroes in question, were conveyed in 1809, by James 
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Wardlaw to Jane Wardlaw, for a valuable consideration; 
that in 1816, Jane Wardlaw intermarried with S. Ram- 
sev, the plaintiff’s intestate, she still owning said slaves, 
and no one having adverse possession of them, except her 
brother James Wardlaw, who had them hired; that she 
was house-keeper for her said brother, and that the slaves 
were under her care as house servants; thatin.a few days 
after the marriage, Ramsey died, leaving the said negroes 
ashe found them. His widow afterwards, and before the 
grant of letters of administration, intermarried with Wil- 
liam Wren, the defendant, and carried to him the posses- 
sion of said negroes, above twelve months after the death 
of the plaintiff’s intestate. The evidence further shewed 
that Wren, a few weeks after his marriage, removed to 
Alabama, where he remained until the trial, still keeping 
possession of the negroes, and that letters of administra- 
tion were not granted to the plaintiff, tillthe 20th of Oc- 
tober, 1824. ‘The statute of limitations being pleaded, 
the plaintiff by his attorney, moved the Court to instruct 
the jury, that in an action of trover by an administrator, 
against one who got possession of the property in ques- 
tion, after the death of the intestate, the statute of limita- 
tions docs not commence running, until the time of the 
grant of letters of administration to such administrator; 
and further, that where one dies intestate, leaving property 
in possession of his widow, who afterwards marries and 
earries to her husband the possession of such property, the 
possession of the husband so acquired, is not per se so tor- 
tious or illegal, that an action of trover may be main- 
tained before demand by the administrator and refusal to 
deliver the property by the person so possessed. The 
Court refused to give those instructions. By the bill of 
exceptions, it appears that it was also in evidence, by the 
testimony of James Wardlaw, the witness of the plaintiff, 
that having sold the slaves to his sister in 1809, for a val- 
uable consideration, he hired them for ten years; that they 
were never out of his possession or off his plantation, 
until after the death of Ramsey; that his sister Jane as his 
house-keeper, had the control of the negroes as house ser- 
vants; that he was absent when the marriage of his sister 
took place with Ramsey, who was his overseer; that after 
the death of Ramsey, at the request of his sister Jane, he 
madea deed of giftof the negroes to her, but had then no 
right to them, and did it solely at her request and to please 
her. Wren had left South Carolina publicly, and had re- 
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ion is, Sided nearly ten years in Alabama. It was left to the jury 
to determine from the testimony, whether there was a con- 
an, ae veyance from James to Jane Wardlaw in 1809, or any con- 
*“v.  veyance or sale, before the deed produced by the defend- 
Wren. ant on the trial, made afterthe death of Ramsey. It was 
~~ also left to the jury to determine, whether Ramsey ever 
had possession of the negroes sued for, or any of them, 
otherwise than as the overseer of James Wardlaw. 
Johnson, now in this Court, assigns for error, Ist. the 
refusal of the Court to strike out the plea of the statute of 
limitations of South Carolina; 2nd, the decisions of the 
Court as shewn in the bill of exceptions, 





BeeEnes, for the plaintiff in error. The statute of limi- 
tations of a sister State, cannot be pleaded in this. The 
question has been settled by authorities, both in England 
and America, which this Court will respect. In the case 

a 13 East. 439 of Williams v. Jones,* the question was made, and Lord 
Ellenborough in pronouncing judgment said: ‘It is said 
that parties who have contracted abroed, return to this 
country with the same rights only, which they had in the 
country where they so contracted; and generally speaking 
that is so; that is, if the rights of the contracting parties 
be extinguished by the foreign law, upon the happening 
of certain events. But here, there is only an extinction 
of the remedy in the foreign Court, according to the law 
stated to be received there, but no extinction of the right; 
and there is no law or authority for saying, that where 
there is an extinction of the remedy only in the foreign 
Court, that shall operate by comity as an extinction of the 
remedy here also. If it go to the extinction of the right 
itself, the case may be different.” All the other judges 
concur, which settles the question in England. 

The decisions in our own country, I deem equally 

61 Caines 402 strong, Nash v. Tupper,» was an action on a note in 
New York. The statute ot limitations of six years,.where 
the suit was brought, was pleaded: the plaintiff replied 
that the contract was made in Connecticut, where the lim- 
itation was seventeen years; the defendant demurred to 
the replication, and the Court held it bad, and said that the 

¢3 Johns. 263 plea in bar was good. In Ruggiesv. Keeler,< the Court 
held that the statute of limitations of a foreign State could 
not be set up as a bar to a set off, founded on a contract, 

d 2Mass. Rep executed in a foreign State. Pearsall v. Dwight,4 is a case 

” in point. The defendant pleaded the statute of limita- 
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tions of New York, toa contract made in New York. jyzy i309. 
These cases shew that the statutes of limitations are muni- 
cipal regulations, founded on local policy, which have no Johnson. Ad- 
authority abroad, and with which foreign or independent ™""y. 
States have nothing todo. TheJlex loci contractus de- Wren. 
termines the validity or interpretation of contracts, and 
the /ex fori, the time, mode or extent of the remedy. 
The lex loci applies to the right, the lex fori to the mode 
of pursuingit. The first assignment of error, therefore, 
I conceive must prevail. 
The statute of limitations cannot commence running 
against an administrator, in favor of one who got the pro- 
perty into his possession, after the death of the intestate, 
until the grant of letters of administration. Letters of 
administration were not granted to the plaintiff Johnson, 
in this case, until the 20th October, 1824. The suit was 
commenced on the 12th day of September, 1827, not 
quite three years after granting the letters. Samuel Ram- 
sey died in 1816, leaving in the possession of his widow, 
the slaves for which this action is brought. In 1817, Jane 
Ramsey, widow of Samuel Ramsey, intermarried with 
William Wren, and they moved from South Carolina to 
Alabama, in a short time after the marriage; and as there 
was no person to take charge of the property, no legal 
hand to receive it, Wren brought it with him to Alabama, 
in whose possession it remained until the commencement 
of this suit in 1827, and now he relies upon the statute of 
limitations here. It is unreasonable to say that the statute 
of limitations shall run, in any case, where there is no 
person known to the law to receive the money or goods; 
and there was no person in the present case, until the 20th 
October, 1824, when Johnson was appointed administra- 
tor. From the time of his appointment, six years had not 
elapsed before the commencement of the present action, 
and therefore, according to the authorities in 4. Bacon,® a Page 479. 
which are clear upon this point, the statute is no bar. 
Where a person dies intestate, leaving property in the 
possession of his widow, who afterwards marries, and car- 
ries to her husband the possession of such property; the 
possession of the husband, so acquired, is not per se so 
tortious or illegal, that an action of trover may be main- 
tained before demand and refusal. Where the goods come 
lawfully into the defendant’s possession, as by finding, or 5 3 Starkie 
upon the delivery of the owner, or upon a bailment, proof Ev- 1497 and 


of demand and refusal is necessary.6 Here the defend- ‘ited. —_ 
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JULY 1830 ant got possession by marriage, which is equivalent to find- 
ing, bailment, or delivery. 
Johnson, Ad- = ‘The broad ground is laid down in Ballantine on Limita- 
ministrator .. payaaer A 
¥. tions,@ that the statute of limitations will not commence 

Wren. running in trover until demand and refusal. ‘This doctrine 
aPages 97 to 18 supported by 3. Blackstone, 153; 7. Modern, 99; 4. 
100 Bacon, 475 and the cases cited there. 

Pickens, for the appellee. It will not be necessary as 
we contend to examine into the strict merits of the second 
plea. The first assignment of error cannot be ya ted, 
because by pleading over the plaintiff has lost all the bene- 
fit of exception, to the decision on his motion to strike it 
out. Joining i issue on a plea, waives al! objection as t the 
insufficiency of the plea inlaw. By doing this he rests 
his objection entirely and alone on the untruth of the plea. 

The second assignment of error, involves a question 
sufficiently imporiant to require a close investigation. 
Where the wife has an undoubted right to personal pro- 
perty, accompanied with possession at the time of the mar- 
riage, the right passes to the husband; but if she is not in 
possession, and he dies before reducing it into his own pos- 
session, the property survives to her, and not to his repre- 

&’ 2 Black. sentatives. The material question therefore is, in whose 

Com. 433. possession was the property, during the marriage of Ram- 
sey and wife. We contend Ramsey never had possession; 
his possession as overseer of Wardlaw was not his own 
possession, it was the possession of Wardlaw, he was 
merely his agent, so with the possession of his wife; she 
was merely his house-keeper. Admitting that they then 
belonged to her, she had disposed of the possession for ten 
years; the slaves were subject during the time of the 
leasing, to the control of Wardlaw, and not of either Ram- 
sey or his wife. There cannot besuch a thing as two con- 
sistent possessions at the same time, and the whole pos- 
session was in Wardlaw, as well us the right of possession. 
The eager 9 therefore of Ramsey and wife during the 
coverture, was not such aone as can benefit the plaintiff; 
no possession can enure to any one, except it be his own 
Possession. 

It isinsisted that no statute of limitations can run until 
after the granting of letters of administration. This is the 
broad question. The plaintiff cites 4th Bacon, to support 
this position; but there it was amoney demand; length of 
possession in such a case, gives no additional right; there is 
a manifest distinction, between a case where title vests by 
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length of possession, and the case of a money demand. 
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T his distinetion will be found to be admitted in Bacon, by —"v~ 
referring to a page or two after the one cited. ‘This Court Johnson, Ad 


has determined, that in certain cases where the statute has 
commenced running, one year will be given to an admin- 
istrator to bring his suit,¢ but the Court will not allow 
such a length of time as eight years; administration cannot 
be allowed to sleep for years, and then to come and rip up 
every thing. Contracts may, in = a length of time, 

run into a hundred ramifications. An ac lministrator, it is 
said, is the representative of creditors; any creditor might, 
at due time, have sued Wren as executor de son tort, ani 
in other ways any right might have been asserted long 
since. If the case now before the Court is left untouched 
by statute or precedent, and I believe it is, there must be 
soine time fixed when administration shall be barred, else 
great evils might arise. Lut we are content to rest our 
defence on the fact, that Ramsey never had a possession of 
his own, and any other must be insufficient. 


Gonrpow, on the same side. Though the pleas are filed 
in short, being replied to, they are to be taken as perfect 
and complete, asif drawn out in full and perfect form, 
and taking issue on them is a waiver of all legal objections 
tothem. ‘The fact of the hiring of the property for ten 
years, which ended only in 1819, is conclusive to shew 
that Ramsey never had, and could not have had the pos- 
session of the slaves, except as overseer, Which was insufii- 
cient. ‘To test this, let us simply ask the question, could 
he or his wife during that time, ee ot or control the 
property or its possession, against the will of every one 
else? They could not legally do so against the will c! 
Wardlaw; then this is conclusiv e to shew that he and not 
them had the exclusive right to control them.¢ The 
plaintiff had no right to demand the instructions to the jury 
which he did; the facts did not warrant the instructions 
prayed for, and the Court was correct in leaving the facts 
to the jury in the manner it did. Our statute ” of limita- 
tions contains savings in favor of certain persons only, but 
none applicable to the present case. It has been held in 
England, under an equitable construction of the statute of 
21. James 1. that an administrator might be allowed 
twelve months to sue, if the demand was not barred at the 
time of the death of the intestate, though the statute con- 
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tains no such clause, and it has been said, the same cun-- 
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JULY 1230, Struction has been adopted here,® but that does not reach 
this case. The administrator here, is neither within the 
Johnson, Ad- saving nor the equity of any statute of Alabama, or of South 
ministralOr Carolina; if he washe should have shewn it.é 
Wren. 
a1 Stewat By JUDGE COLLIER. Out of the several matters 
5 assigned for error, the following questions arise: 
Ist. Isthere errorin the refusal of the Court to strike 
out the second plea of the defendant on motion? 
2nd, Did the Court err in refusing the instructions asked, 
and in giving others as expressed in the bill of exceptions? 
Ist. It is too late for the plaintiff to object that the Court 
erred in refusing to strike out the second plea of the de- 
fendant. The motion to strike out, may in most respects, 
be assimilated to a demurrer. If after demurrer over- 
ruled, the defendant had replied, he could not have ob- 
jected that the judgment of the Court upon the demurrer 
was erroneous. In this case, the plaintiff has replied, and 
by analogy, the refusal of the Court to strike out, is not an 
¢ Minor’s Ala available objection onerror.¢ In order to uniformity of 
Rep. 21, 178, nractice upon this point, itis proper to observe, that we 
do not believe every defective plea should be stricken out 
on motion, but that the party should be put to his demur- 
rer, if he would not be prejudiced thereby, whenever the 
plea objected to hasany pretensions to be considered as 
such. Those cases in which statutes direct issues to be 
made up under the direction of the Court, will of course 
form objections to these remarks. 

The plea in the present instance, is obviously defective, 
if in nothing else, at least in not averring that possession 
of the slaves by the defendant in South Carolina, was for 
a sufficient length of time to bar the action, according to 
the laws of that State, and that the bar was complete be- 
fore they were removed thence. We will not however 
say, that for this object the motion to strike out should 
have prevailed; it was competent forthe Court to have 
either directed, the plea to be stricken out, or forced the 
plaintiff to demur. And the motion to strike out being 
addressed to the discretion of the Court, is not revisable 
by us. 

2nd. The second inquiry, for the sake of perspicuity, 
may be subdivided thus: Ist, when did the statute of lim- 
itations begin to run against the representatives of Ramsey? 
2nd, Did the slaves vest in Ramsey soas to go to his rep- 
resentatives after his death? 


254. 
510 Vesey 93. 
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Ist. In the action of trover, the conversion is the gist 
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of the action, there is consequently no right of action, un-\ 


til the possessor asserts a claim to the property, or does 
some other act incompatible with the existence of title in 
another. ‘The usual indicia of a conversion, are a tortious 
possession, or a refusal to deliver the property sought to 
be recovered, on the demand of the party claiming; in 
either of which instances the cause of action has accrued, 
and the statute of limitations begins to run. Buta cause 
of action can only have accrued, when there is some one 
authorized to prosccute it; for though a party may have 
rendered himself liable to an action, yet as no one is enti- 
tled to its benefit, strictly, there cannot be said to be a 
cause of action existing against him; and hence, the stat- 
ute of limitations cannot begin to run, until the right to 
the remedy vests some where. 

Bacon thus lays down the law on this point. “Ii A 
reccives money belonging to a person who afterwards dies 
intestate, and to whom B. takes out administration, and 
brings an action against A., to which he pleads the statute 
of limitations, afd the plaintiff replies, and shews that 
administration was committed to him sucha year, which 
was infra sex annos, though six years are expired since 
the receiptof the money, yet not being so since the ad- 
ministration committed, the action is not barred by the 
statute.”? 4. Bacon’s Abridgment, 479; Salkeld, 422; 
Curry vs. Stephenson, Skinner, 555; 4. Modern, 376, 
and Carthew, 336, are cited. In the last oase cited, it is 
said Holt was of opinion that the administrator should have 
six years from the time of granting administration, ac- 
cording to Stanford’s case eited in Saffin’s case.¢ Mr. 
Wilson, the learned editor of Bacon, remarks that the 
facts of Curry vs. Stephenson are incorrectly stated by 
Bacon in the quotation we have made, that the report of 
the case by Skinner, shews that the money was not receiv- 
ed until after the death of the intestate; so that before ad- 
ministration was granted, there was no person who could 
claim it, and the statute begins to run only from a time to 
demand the thing, vests in some one:”’ again, ‘‘had the 
money been received in the life time of the person who 
died intestate, that person would have had a right against 
A. vested in him, and from that period, the time of limi- 
tation would have commenced, and the statute would have 
been abar. For when once the time of limitations has 
begun to run, it suflers no interruption from the death of 
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the claimants, nor does it reyivein favor of any person 


V™ upon whom the right of claim may devolve.” 


Johnson, Ad- 
muinistrator 


Vv. 
Wren. 


all Vesey 93. 


6 2Call 457 


marginal. 
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We have not had leisure to examine all the authoritics 
cite:|,to sustain the text of Bacon, but have Jooked into 
the report of Curry vs. Stephenson by Salkeld, and find 
that the facts are misrecited by Bacon, and are entirely 
such as the editor supposes. 

Let us inquire whether the rule, deducible from these 
authorities, is countervailed by the decision in J} ebs/er 
vs. Webster,2 to which we have been referred by the ce- 
fendant’s pene Tn that case, the testator died in 1756, 
probate was taken in 1802. The Lord Chancellor allowed 
the pleaof the statute for the reason expressly, that the 
defendant, who was the executor, had possession of the 
goods, and might have been sued as executor de son fort, 
more than six years previously to the commencement of 
the action, but that if no person was suable previous to 
1802, the statute could not have been successfully pleaded, 
The principle of this decision is clearly in accordanec 
with that of Curry vs. Slephenson. 

The legal conclusions which these ca8es establish, are 
Ist. that the statute of limitations does not begin to run 
until some one is entitled to sue, or liable to be sued; 2nd. 
when the statute once begins to run, the death of neither 
party impedes its operation; and these conclusions are in 
our opinion founded on correct principle. 

2nd. With regard to the last subdivision, it is a rule too 
well settled now to admit of controversy, that the hus- 
band’s representative is not entitled to the personal pro- 
perty of the wife, unless it came into the husband’s pos- 
session in his life time; but the wife will take as survivor, 
and reference need only be made to authority, for the pur- 
nose of shewing its application. 

In Wallace et ux. vs. Taliaferro ect ur.® it appears 
that the husband, in conjunction with his co-executors, had 
possession of personal property, bequeathed to the wife 
by the testator’s will, and died leaving his wife. Yet it 
was ruled, that as the husband was possessed as executor, 
and not ashusband, that his devisee was not entitled to 
recover as against the wife or her representatives. So it 
has been determined that money in the hands of trustees, 
for the benefit of a wife, not her separate property, on the 


¢1Verey 161 death of her husband should go to the wife, and not to the 
d\ Chap. title executor of the hhusband.¢ 
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Reeves, in his Domestic Relations,? examines many 
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English authors on this point, from which these deductions yyy is30, 
may be made: (1st.) thatthe property of the wife whicht”V™/ 
the husband did not reduce into possession in his life time, Johnson, Ad- 
vests in her as survivor, if he die in her life time; (2nd.) "yr * 
that the husband may assign them for a valuable consider- — Wren. 
ation, but cannot bequeath them by will. en 
Chancellor Kent, in remarking upon this very interest- 
ing topic, expresses himself thus: “What will amount to 
a change of property in action, belonging to the wife, so 
as to prevent it from going back to the wife, in case she 
survives her husband, was discussed in the case of Schay- 
ler vs Hoyle it was shewn that “the husband may assign a 5 John. Ch. 
for a valuable consideration, his wife’s choses in aclion to Rep. 196. 
a creditor, free from the wife’s contingent right of survi- 
vorship; but a voluntary assignment by the husband of 
the wife’s choses in action, without consideration, will not 
hind her if she surviveshim.’? Again, the learned com- 
mentator remarks, ‘‘the Court of Chancery has always 
discovered an anxiety to provide for the wife out of her 
property in action, which the husband may seek to recover. 
If he takes possession in the character of trustee, and not 
of husband, it is not such a possession as will bar the right 
of the wife to the property, if she survives him. The 
property must come under the actual control and possession 
of the husband, gua@si husband, or the wife will take as 
survivor, instead of the personal representatives of the 
husband. b 2 Kent's 
From the factsas presented by the bill of exceptions, it [om 1!5 and 
is apparent that the plaintiff’s intestate never had either ~ 
the actual or potential possession of the slaves, for the al- 
leged conversion of which this action is instituted; and it 
would thence follow that the plaintiff is not entitled to re- 
cover, though the statute of limitations interposes no bar. 
The Court are unanimous in the opinion that there is 
error in the refusal of the Judge to instruct the jury that 
the statute of limitations only began torun, from the time 
a right to sue vested some where. Buta majority of the 
Court are of opinion, that in as much as it appears from 
the billof exceptions, that a witness offered by the plain- 
tiff, proved that the intestate never had the possession of 
the slaves, and that consequently the plaintiff is not enti- 
tled to recover, that the judgment should be affirmed. 
Satisfied so far as the facts are before us, that justice has 
been done; I yet believe thatthe judgment should be re- 
versed and the cause remanded. When this Court is called 
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on to revise the decisions of inferior jurisdictions, in my 
judgment it is not authorized to institute the broad inquiry 
whether justice has been achieved. If a legal error is dis- 
covered upon a point, material and pertinent, duty requires 
the reversal of the judgment, without regard to the ulterior 
benefit which will result to the plaintiff in error. The 
jury are the legitimate arbiters of fact, and I cannot pre- 
tend to say what influence the instructions with regard to 
the statute of limitations may have had upon their verdict; 
it may have been upon the ground alone that the. statute 
was a bar to the action, that they found in favor of the de- 
fendant. Ifso the material facts of the case have not been 
passed on by the jury. 

Though it is not competent for a party to discredit a 
witness introduced by himself, yet he is not inhibited from 
examining different witnesses to the same point, because 
their statements may be contradictory. Now as the bill 
of exceptions does not shew the reverse, it may be that 
other witnesses than the one named were examined, whose 
relations of facts were not coincident. These are briefly 
the reasons why I believe that the judgment of this Court 
should be different. 

Judgment aflirmed. 


Jupce CrensHaw not sitting. 





Boppie vy. E ty. 


1. Ona note payable at a future day, with interest from the date, if not 
unctually paid, judgment may be properly rendered for principal, with 
interest from maturity. 

2. In debt on such note, though the interest be demanded in the declara- 
tion, from the date, yet it not being demanded as a part of the debt itself, 
the declaration is sufficient. 

3. Where damages were claimed ia the writ, but the amouut not stated in 
the declaration, the defect being amendable, will be considered as amend- 
ed, and judgment for the damages sustained. 


This was an action of debt, commenced in the Circuit 
Courtof Lauderdale County, in April, 1828, by Ely, 
against Boddie. The writ was, ‘to answer William Ely, 
assignee of John Boardman, of a plea that he render to 
the said Ely, $720, with legal interest from the Sth day 
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of October, 1822, which to him he owes and unjustly de- jsyzy 1930, 


tains to his damage, $500; the commencement of the dec- 
laration is in these words: ‘*William Ely, assignee of John 
Boardman, plaintiff, by his attorney, complains of Nathan 
Boddie, defendant, being in custody, &c. in aplea, that he 
render to William Ely, $920, with legal interest, from 
the 8th day of October, 1822.’? The declaration then re- 
cites, that the defendant made a note, dated the 8th day of 
October, 1822, by which he promised to pay to the order 
of Boardman, on the Ist of July, 1825, at the Mechanics’ 
Bank in New York, $920, with legal interest from the 
date; with a provision that if the principal was paid punc- 
tually when due, the interest should be remitted, and not 
otherwise; that this note was assigned to the plaintiff, &c.; 
that the defendant had failed to pay, &c., ‘‘to the damage of 
the plaintiff, .” Tothis declaration, the defend- 
ant demurred. At October term, 1828, the demurrer 
was overruled, and judgment given for the plaintiff for 
«+3920, the debtin the declaration mentioned, together 
with the sum of $242. 27 damages,”’ being the amount of 
interest from the maturity only, of the note, to the date 
of the judgment. 

Boddie in this court assigns for error, 1st, the overruling 
of the demurrer, and 2nd, that judgment was given for 
damages, when none were laid in the declaration. 





Exuis, for the plaintiff in error. 


Crasp, for the defendant, argued and cited 11. East, 
62. 1. Chitty’s pleadings, 346. 106. Term Reports, 553. 
1. Comyn on Contracts, 387, 389, 390. 


By JUDGE TAYLOR. The ground of demurrer is, 
that the interest up to the maturity of the note, is claimed 
as debt, and it is contended that the case of Butler v. Lim- 


erick,* isin point; and unless that case is overruled, this @ Minor’s Ala 
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demurrer must be sustained. In that case, Butler had Rep. 115. 


executed his note to Limerick for one thousand dollars, 
payable one year after date, with interest from the date. — 
The writ was issued for $1,080, and the declaration pur- 
sued the writ. The judgment was rendered for $1080 
debt, and interest from the maturity of the note on that 
sum. Thus, interest on interest was demanded by the 
writ and declaration, and given by the judgment. The 
amount of the interest up to the maturity of the note, was 
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guy 1sx0. 2dded by the plaintiff to the principal, and included in his 


Boddie 
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Ely. 


writ and declaration, as part of the debt in numero. ‘This 
is not the case here. ‘The declaration demands the inter- 
est, up to the maturity of the note, it is true, but it is as 
interest, and in the words of the note; and the judgment 
so far from being rendered for compound interest, only 
includes the principal and interest, from the maturity of 
the note. This cannot afford a ground for reversing the 


judgment, nor is it considered as coming at all within the 


influence of the case of Budler v. Limerick. 

The second assignment is equally unavailable. Dama- 
ges are laid in the writ to a greater amount than are ren- 
dered by the judgment, and although the declaration omits 
to lay damages, this deficit might at any time have been 
amended, in the Circuit Court, by the writ, and whatever 
is amendable in the inferior Court, will be considered in 
this Court asamended. Let the judgment be allirmed. 


Judgment affirmed. 





THACKER v. Myricx. 


1, It is only the plaintiff in error who can file the record iv this Court. 

2. If he omit to do so, the defendant may have the judgment afirmed on 
certificate. 

3. The certificate authenticating the record, is sufficient for this purpose, 
but he cannot be allowed the costs of the record. 


In this case, the record was filed by the defendant in er- 
ror, and he now moves for an affirmance of judgment for 
the want of an assignment of errors. ‘The plaintiff insists 
that the record was not filed by his counsel, and that the 
defendant has no right to file it and tax him with the costs. 


Go._pruwalrs, for plaintiff in crror. 


TuorinGTon, for defendant in error. 


By LIPSCOMB, Cuter Jusrice. We are of the opin- 
ion, that the record can only be filed by the party taking 
out the writ of error. If he should fail to file it, the ad- 
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verse parly can have judgment afirmed on certificate. 





The certificate accompanying the record is sufficient ego g 


the purpose of aflirmance. [1 is however affirmed with- 
out subjecting the nares in error to ihe costs of the re- 
eord; they must be paid | DY the party fil ing ‘i, 





MecMiiziran ve. WaAnvece 


3. In assumpsit, payment may be given in evidence under the general is: 

sue plea, to reduce the damages, although made after suit brought. 

2. Where an error was committed in the Court below, but the appellant 
has suffered no injury thereby, the judgment will not be reversed. 

. Where a plaintiff fails in proving a special contract as laid, but proves 
the performance of one differeut, he may still recover under the com- 
mon counts in certain cases. 

. Though there be a special contract for the rent of land, the plaintiff 
may, under the statute, recover on 2 count fer use and occupation, rea- 
sonable rent, not exceeding the price fixed by the coutract. 


) 


ce 


~ 


Ar the spring term 1826, of Tuscaloosa Cirenit Court, 
J.S. Wallace declared against J. MeMillian, in an action 
of assumpsit, on a special contract reserving rent. De- 
sides the special count, the declaration contained one for 
use and occupation, and the common counts. Pendente 
ite, the defendant was garnisheed by one of the creditors 
of Wallace, and judgment was awarced against him, on 
his answer to the garnishment, at the spring term 1827 of 
said Court, for the sum of one hundred and fifty dollars; 
which sum he paid. This payment he pleaded to the de- 
elaration in the form of a plea puis darrein contini- 
ance. ‘To this, the plaintiff was about to reply, and claim 
the residue of damages laid in his declaration, when the 
defendant agreed to withdraw his said plea, and the plain- 
tiff*s counsel said that a credit of one hundred and fifty dol- 
lars should be entered on the judgment sought to be ob- 
tained. Under the issues of non-assumpsit, set off, pay- 
ment, &c., the defendant Mc Millian offered in evidence, 
the matter of his plea puis darrein continuance, in miti- 
gation of damages; but the Court refused to admit it, to 
which the defendant excepted. The defendant then mo- 
ved the Court to instruct the jury, that if they believed 
from the testimony, the plaintiff had failed to prove his 
contract, as laid, or had proved one variant from that sta- 
2-4 





186 


JULY 1830, 





CASES DETERMINED IN THE 


ted in his deeiaration, he could not recover: whereupon 


7m the Court charged, that the principle contended for by 


eeiitien 
Wallace. 
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the defendant was in general true, where the special con- 
tract remained unrescinded; but that after it had been per- 
formed, a recovery might still be had upon a general én- 
debitatus count; and under our statute authorizing the 
action of assumpsit for use and occupation, though a spe- 
cial contract for rent might be shewn on trial, yet the 
defendant could not prevent a recovery of reasonable 
rent for the land, under the count for use and occupation. 

A verdict was accordingly found for the plaintiff for three 
hundred and fifty dollars. On the judgment, the plaintiff 
entered aremittitur for the hundred and fifty dollars paid 
on the garnishment. The charge of the Judge, and his 
refusal to admit the proof of the payment of one hundred 
and fifty dollars under the writ of garnishment, are the 
matters here assigned for error. 


Exuis, for the appellant. The Court erred in rejecting 
the evidence of payment offered. It was proper evidence 
under the general issue plea, notwithstanding the fact that 
it was made after the action was brought, and after issue 
joined. In deciding and settling a principle of law, the 
Court will certainly pay no attention to the proposal to 
credit the amount on the judgment to be rendered, the trial 
must be always had according to the issues joined, and a 
party has the right to avail himself of any lawful evidence. 
Although it is laid down as a general rule, that evidence of 
payment after suit brought and issue joined, is inadmissi- 
ble, except under a pleap puis darrein continuance yet that 
rule does not apply; under the circumstances of this case 
we could not avail ourselves of such a plea. <A plea puis 
darrein continuance,amounts to a waiver of all other pleas, 
and if we had pleaded such a plea, we were deprived of all 
our other grounds of defence which arose before suit 
brought; desiring to defend the action on other grounds 
besides the payment, we could not take any other course 
than to plead generally, and rely on this payment under 
the general issue. 

In Bayley et al. v. Taber et al,¢ and in Bayley et al. 


57 Mass,Rep V- Fettyplace et al, decided in “Massachusetts, it was 
336. held that such evidence was proper, in the case of a vo- 
luntary payment; certainly no distinction can be drawn 
between such a case and that of a payment by legal recoy- 
ery and coercion, if any, ours is the stronger case. 
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The Court also erred in the instructions given. It must 
be taken for granted, that the contract proved, was a spe- 
cial one, but variant from the one laid. ‘The plaintiffshould 
have been confined to the special contract which he relied 
on. 
use and occupation, yet if a party elects to bring his ac- 
tion on his special contract, he should be held to it. In 
England they have also a statute concerning use and oc- 
cupation, similar to ours, but in declaring under it, the 
declaration is always general, and never special. I do 
not deny the correctness of the law as stated by the Court 
below, but it was inapplicable to this case, as here there 
was a contract limiting the amount to be recovered, and 
under the charge given, the plaintiff might recover, as a 
reasonable price for use and occupation, more than the 
amount limited by his specialagreement. The agreement 
is always binding to limit the amount of damages, but it 
was not so limited by the charge. 


Barron & Srewanr, for thedefendant in error. The 
principle is well settled, that to introduce any evidence 
which has occurred since the commencement of the suit, 
the defendant must plead a plea pads durrein continuance, 
else he is confined to the trial of the cause as it stood when 
the suit was brought, for it is the rights of the parties as 
they stood at that time, which are to be tested under the 
ordinary issues. ‘l'his principle is so well settled, that it 
would seem that if could not be overturned by the mere 
production of an authority such as the one cited from the 
Massachusetts Reports. One single illustration would 
shew the correctness of the principle. Ifa suit is brought 
for a debt unpaid, certainly the action is well brought, 
which no one would deny; now if the general issue is 
pleaded, and payment proved under it after suit brought, 
and a verdict is found for the defendant, the Court must 
give judgment for the defendant for costs as well as for 
the debt. Would it be contended that the Court should 
look into the evidence, and weigh it so as to determine 
for whom judgiment for costs should be given, independ- 
ently of the nature of the issue joined by the pleadings? 
We presume not; neither do we presume it would be con- 
tended in such case that the plaintiff is not entitled to his 
costs; he was entitled tothem when he brought his suit. 
The judgment onaplea putsdarrein continuance givesthe 
costs to the plaintiff, because the plea admits that the plain- 
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uty ite, fifi had a good cause of action when the suit was brought, 
wv and this meets the proper rights of the parties. The gen- 


MecMillian 
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eral issue is a denial that the plaintiff did have a cause of 
action when he brought his suit. Certainly a payment 
made afterwards, does notin any way go to support that 
allegation, and is not therefore proper evidence. It is no 
answer in this case to say that where a party chooses to re- 
ceive his debt without costs, his action is gone, by his as- 
sent; here the payment was not received by the plaintiff. 
It was made against his will. Nor is it sufficient to say 
that it is only admissible in mitigation of damages, when 
there are other pleas and other defences; for the admission 
of a partial payment, connected with other defences, 
may defeat the whole recovery. In debt the sum deman- 
ded is certain, but in assumpsit the amount of damages is 
uncertain and unliquidated. The introduction of this ev- 
idence, a low assessment of damages, and a set off proved, 
all taken together, might induce the jury to find for the 
defendant, and from the confusion of proof, it could not 
be known on what particular ground the finding was. So 
it isno more proper to receive such proof in mitigation of 
damagesthan in bar. Another reason why this assign- 
ment of error cannot prevail is, that the plaintiff did re- 
mit the sum of one hundred and fifty dollars on the judg- 
ment, by an admission made of record. It would be idle 
to reverse a judgment so as to give the appellant the ben- 
efit of the payment of that sum, when no one claims it of 
him. 

As tothe second point, it is equally well settled, that 
where a special contract has been entirely performed and 
complied with, a recovery of the amount contracted for 
ean be had underthe common counts. Our statute ex- 
pressly gives the action for use and occupation, where 
the demise is by deed, not specifying the rent to be paid, 
or where the demise is by parol reserving rent; shewing 
that it may be maintained, though there be a special con- 
tract. The bill of exceptions does not, by the facts set 
forth, shew that it is a case not within the statute; neither 
does it shew that the amount of rent recovered, was in fact 
greater than the price limited by the special agreement; 
therefore the argument on account of that objection, is not 
sustained by the facts of the case. It does not appear that 
the judgment should be reversed for that reason. 


Ex.is, argued in conclusion. 
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By LIPSCOMB, Cmer Justice. Weshall say noth- jyzy is30. 


ing about the regularity of going to trial on the former 


pleas, after the ‘plea puis darrein continuance had been MeMillian 


withdrawn, because that seems to have been done by con- 
sent, T he first objection is to the refusal to permit the 
evidence of payment of one hundred and fifty dollars. 
The point growing out of the assignment, is one on which 
the practice has been quite unsettled. ‘There is no ques- 
tion but the general rule is, that no matter subsequent to 
the commencement of the suit can be given in evidence 
under the general issue, because a defence offered under 
this pleamust have been good, and subsisting at the com- 
mencement of the suit; to which period the plaintiff’s 
right to sue will be referr ed. But notwithstanding this 
rule of pleading, it has frequently been held that evidence 
of subsequent payment may be admitted by way of redu- 
cing the plaintifl’s damages; and it does seem that there 
can be no sound objection to allowing proof of such sub- 
sequent payment for that purpose. If the whole debt was 
paid into Court after the commencement of the suit, even 
were it held that judgment must be entered up without re- 
gard to such payment, to avoid what might seem a viola- 
tion of arule of practice, the Court would not hesitate in 
directing satisfaction to be entered forthe amount so paid. 
Such payment could not prevent the plaintiff from re- 
covering his costs; there can be no reason then for refusing 
to Jet in 1 evidence of part payment. The only plausible 
objection is, that the plaintiff possibly might be taken by 
surprise, and not prepared to rebut the evidence of the 
payment offered by the defendant. But this objection 
would apply with as much force to the evidence of a pay- 
ment made before the commencement of the suit, which 
has never been denied or controverted, when offered un- 
der the general issue for the purpose of reducing the dam- 
ages. Indeed almost any evidence may be given under 
this plea, and if the plaintiff is taken by surprise, he has 
no other remedy than to apply to the Court for a new trial. 
The risk of surprise would not be greater if payment 
after commencement of the suit should be permitted. We 
are therefore of opinion, that payment may be given in 
evidence for the purpose of reducing damages, under the 
plea of the general issue, although such payment may 
have been made after the commencement of the suit. For 
this error the judgment would be reversed, but that the 
record shews that the credit was given agreeably to the 


Wallace. 
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arrangerent between the parties, when the plea puis dar- 
rein continuance was withdrawn. 

The next ground relied*on by the plaintiff in error to re- 
verse the judgment, is the refusal of the Judge to give the 
charge prayed for. ' It is an acknowledged general rule of 
pleading, that if there is a special contract, it must be de- 
elared on. This rule we believe may be fairly subjected 
to the following restriction: If services have been per- 
formed in the fulfilment of a special contract, and the ob- 
ject’of the suit istorecover payment for such services, if 
the plaintiff should fail in proving his special contract as 
declared on, he may still recover under a common count, 
provided the recovery shall not exceed the amount or price 
stipulated in the specialeontract. Butif theaction is for 
uncertain and unliquidated damages, for not doing the 
thing promised, then it would seem that the plaintiff must 
stand or fall by the special contract as set out. in his decla- 
ration. The case under consideration was for rent, and 
although the ¢ontract proven might be different “in its 
terms from the 6ne descrihed in the special count, it is 
very clear the plaintiff could recover a reasonable compen- 
sation for the.use and occupancy of his land on the second 
count. ‘This case we consider as expressly provided for 
by the statute,¢ This statute provides, that if the action 
is for use and occupation, when the demise is not by deed, 
or.by deed not specifying the rent to be paid, the plaintiff 
shall recover a reasonable satisfaction for the tenements 
occupied by the defendant, and if on the trial a parol de- 
mise reserving certain rent, ora deed but yo rent therein 
agreed on, shall be proven, the plaintiff shall not be non- 
suited, but shall recover a reasonable satisfaction for the 
tenements occupied. By reasonable satisfaction we can- 
not believe the Legislature intended that the compensation 
in any case of a parol demise, stipulating the rent to be paid, 
should exceed the amount so stipulated. A different con- 
struction would be putting it in the power of the plaintiff 
to violate his contract at pleasure. If dissatisfied with the 
rent agreed on by the parol demise, he would have nothing 
to do but to avoid it, by bringing his action for the use and 
occupation of the land. We escape this result by confin- 
ing the reasonable satisfaction within the limits stipulated. 
The general principles here laid down, were not contro- 
verted by the counsel for the plaintiff in error, But he 
contended that the plaintiff had his election to sue on the 
special contract, or for use and occupation, and that as he 
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had declared on the special contract, he showld be confined yyy isso, 
to it. A sufficient answer to this objection is, that each” V™/ 
count in a declaration is a distinct cause of action, and MeMillian 
when the first or special count was not sustained by the Wallace 
proof, its defects could not affect the count for use and oc- 
cupation any more than if it had not been there; each 
count stood alone on its own intrinsic merit. The judg- 
ment must therefore be affirmed. 





By JUDGE COLLIER. In the main, I assent to the 
legal positions advanced in the opinion pronounced by the 
Chief Justice, yet dissent from the judgment of the Court, 
because, to a very material extent, these positions can only 
be applied, as I belieye, upon an assumption of fact, un- 
authorised by the record. 

After noticing so much of the bill of exceptians -as re- 
lates to the proposal by the plaintiff in error to give in ev- 
idence, the payment of the one hundred and fifty dollars, 
and shewing the rejection of such evidenge by the Court 
to be erroneous, the opinion proceeds thus: ‘For this 
error the judgment would be reversed, but that the record 
shews that the credit was given agreeably to the arrange: 
ment between the parties, when the plea puzs darrein con- 
linuance was withdrawn.” The part of the record re- 
ferred to as evidencing an arrangement between the par- 
ties, is in these words: ‘¢T9 which said plea, (meaning the 
plea puis darrein continuance, ) the plaintiff in this cause 
replied, or was about to reply, and claim judgment for the 
residue of his damages in his declaration. The counsel 
for the defendant.then agreed that said plea puis darrein 
continuance should be withdrawn, and plaintiff’s counsel 
said that a credit should be entered on the judgment for 
the one hundred and fifty dollars, recovered and paid un- 
der the garnishment as aforesaid.”” ' 

A rational interpretation of language, it is apprehended, 
will not warrant the conclusion that there was any ar- 
rangement between the parties, which legalized the rejec- 
tion of the evidence of payment offered by the defendant. 
But the only just construction of what has been termed 
an arrangement, is that the defendant withdrew his plea 
puis darrein continuance, in order to prevent the plaintiff 
from taking the judgment for so much of the damages 
claimed by the declaration as were not answered by that 
plea, to which it was supposed he wasentitled, as by that 
pleaall former pleas were waived. With regard to the 
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uy isso, Temark of th® plaintiff’s counsel, that‘one hundred and 

fty dollars should be credited on the judgment to be re- 

MeMillian covered, it seems not to have been assented to by the de- 

Wallace. fettdant, and mustiherefore be considered unavailing for 
——_——— any purpose. . 

Apart from the conclusion deducible from a fair inter- 
pretation of the language employed, it is not perhaps un- 
worthy of remark, that the defendant’s assent to receive 
the one hundred and fifty dollars as a credit upon the judg- 
‘ment, should not be over hastily presumed, as he would 
thereby lose the interest upon that sum for twelve months, 
*to which the evidence shews him entitled. 


Judgment aflirmed. 


\ 


Jupére Wuire, presided below, and did not sit. 





Hamner v. Eppins. 


3. After appearance, and plea to the declaration, no objettion cau be taken 
to any defect in the writ. 

2. In an action of trespass to try titles, in some of the counts of the decla- 
ration, the land was described by a wrong number, and the verdict was 
peer ; held, that the misdescription was cured by the indorsemeut on 
the writ. 

3. It is sufficient in such action to describe the land sued for, by designa- 
ting the number of the tract according to the surveys of the United States. 

4. In trials of title, the parties are entitled to a jury of freeholders; but that 
right must be claimed in the Court below, and it is not sufficient to re- 
— the judgment, that the record does not shew that the jurors were 
such. 

1 5. A general verdict sustaining the cause of action laid in the declaration is 
stfficient, although it does nct specify the land recovered. 

6. And the judgment, though informal, if it adjudges tothe plaintiff the da- 
mages found by the jury, and a writ of possession for the land, is sufficient. 

7. Copies of field notes of the surveys of the public lands, transmitted by 
the Surveyor General to the several land offices in the districts where the 
public lands are sold, are not admissible as evidence. 


Tuts was an action of trespass to try titles, brought by 
Eddins against Hamner, in the Tuscaloosa Circuit Court, 
to recover possession of a tract of land, described in the 
writ as the ‘‘west half of the north west quarter of section 
one, township twenty two, range ten west, of Cofiec’s 
survey,in the Tuscaloosa land district.’? The declara- 
tion contained four counts. In the first count the land 














SUPREME COUKT OF ALABAMA. 193 


was desefibed as inthe writ. Inthe second count it was yyry y930. 
described as ‘the west half of the north west quarter of ' 
section one, township two, in range west, Cofice’s survey, Hamner 
in the district of Tuscaloosa.”’ In the third ccunt it was Eadine. 
described as in the second; and in tle last count it was —— 
described as the close of Eddins “herein one named 
and particularly described.”? The defendant pleaded the 
general issue, and at March term, 182s, the cause was tried, 
and there was a general verdict that the defendant was 
guilty of the trespasses and ejectments in the declaration 
mentioned, and judgment was given for the plaintiff in the 
same general manner. 
On the trial, the defendant took ex ceptions fo the decis- 
ion of the Court, as tothe admissibility of a deposition 
taken wid the plaintiff under a commission, and also be- 
eause the Court admitted as evidence, certain copies of 
field notes of the surveys of the land, made by the United 
States’ Surveyors, which were kept at the land office of the 
United States at Tuscaloosa, and obtained from said office. 
Fiamner prosecuted his writ of error to this Court, and 
assigned several errors which appear in the opinion deliv- 
ered by the Court. ; 





Srewanrrt, for the appellant. Tie judgment rendered 
in this case is uncertain. ‘The declaration contains no 
abuttals, no metes nor bounds, nor is the quantity of land 
claimed set forth. In truth this suit is brought on a ques- 
tion of boundary; we do not dispute the title of Eddins 
to hishalf quarter sectiomof land, nor does he to the ad- 
joining tract which we claim, but the true question is, 
what is the proper boundary line between the tracts. Sup- 
pose then a recovery is had here, what evidence does the 
record contain of what has been litigated or decided? 
None. But there isa further uncertainty in the judgment. 
The first count describes a certain tract; the second and 
third describe another; the fourth specifics neither, but 
refers to the previous description, and there are two pre- 
vious descriptions; the judgment is for the land described 
in the declaration; but there are two different tracts de- 
scribed in the declaration. Which has been recovered? 


or have both been? The writ demands one tract only; @ Cam Ry 
can two be recovered under ry writ?" Of what shall the 433. Daliees 
Sheriff deliver possession? A judgment must be perfect N-P.109. 1 
‘ spay ene 5 * Munf. 174, 25 
and certain, and this is void for uncertainty.¢ 9 
The Court erred in admitting the copics of the field 
22 
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JULY 1830, Notes of the survey of the land. Those documents were 
not the highest evidence of the survey, nor indeed legal 
Hamner evidence, underany rule. ‘The original field notes are re- 
Eddins. quired by law to be deposited and kept in the office of the 
Surveyor General; @ sworn copy of them is the only legal 
“389, 157 150, mode of proving them, because no authority is given by 
ase oo law to the officer in whose custody they are, to certify 
3 Littell 330, Copies as evidence. These purport to be copics of an ori- 
a ~~ ginal. Butthere is here no legal evidence that they are 
410. 2Hay- Wue copies, nor that the originalsare genuine.¢ In cases 
wood 3951, concerning real estate, Courts are more strictin the rules 
irae g3, of evidence than in other cases. 
4 Bibb 409. 1 
— oS = J. H. Jones, for the appellee. It is true that there is a 
Rep. 453. misdescription of the land in some of the counts, but it is 
io a of the character of a clerical misprision, and not available 
Land Laws onerror. ‘here was but one piece of land sued for; that 
= at is correctly described in the writ, and the record can be 
.1874. _ considered as ameniled by the writ.¢ The question is 
Di omen apy simply this, where there isa good count and a bad one in a 
“Rep. 12. declaration, is not the verdict good? It certainly is accord- 
ing to our practice, and in this respect there isno differ- 
“a Saunders’ ence between rcal and personal actions.¢ The omission to 
. ote : ss pa 
; set out the metcs and bounds is no objection. The old 
rules in this respect do not now hold, nor is there the same 
necessity here asin England. Our lands are identified by 
the number. The mode of survey adopted in this coun- 
try avoids all difficulty. The plaintiff takes possession of 
the land recovered by him at his peril. This rule does 
away all the objections urged. 
In relation to the surveys, they are required by law to 
-be made out by the Surveyor General,and forwarded to the 
respective land offices, where the lands are sold, and the 
lands are sold by these very identical surveys. The pur- 
chasers are therefore bound by them, and consequently 
they are evidence. For what purpose was it that the act 
of Congress required them to be made out, certified, for- 
warded to, and kept at the land office where the land is 
sold? It wascertainly for some purpose. What was this 
purpose? it was for the information of the public, and that 
the land should be sold according to such surveys so ex- 
hibited; they formed a part of the conditions of sale. They 
are found in the proper repository, and purport to be cer- 
tified by the proper officer, who is required to furnish and 
to certify them; they are to be considered as genuine, as 
the law required them to be kept there. 
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Enuts, in Peston The rule as to good and bad jy: is30. 
counts inadeclaration dees not apply. ‘The objection iss 
not so much that ihe counts are bad, as that two several Hamner 
= - . . Vv. 
tracis of land are deseribed, andit is uncertain which is gaging. 
recovered, and whee’ and isnot recovered which was —-—— 
not sued for. 
Sg ON ae eee 7 vn Writte . 
Mhe fietd notes were not evidence. Written evidence 
is of one of two descriptions, public or private. These 
are probabiy of ay blie n: hope. But there is a further 
distinetion between public records, seme are judicial and 
1. Judicial records are generally proved 





thare not 
Orpbers NO. 





1e proper officers; and 
icial, may be proved by 
! 
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by exemplitic 
in some Insianees, records not juc 
certified copies, where by express siatut 
given to a particular officer t > certi ify them. Lut here the 
law has given no Lape er ~ any one to certify these field 
notes so as to make hon 1 evidence; therefore they can be 
proven only by the production of the original or of a 
sworn copy. This is the general objection. A variety 
of other objections however arise in this case. There is 
no evidence that John Coffee was Surveyor General. It is 
judicially known that the effice exists, because the law 
has established it, but it is not judicially known who is 
the officer. fis signature does not designate him as Sur- 
veyor General, he signs merely as “Surveyor.” His hand 
writing is not proved. Ife does not certify the copies as 
true e copies, he says merely that they were ‘‘examined.” 
One of them purports to be signed mere ly by aClerk, and 
not by John Coflee. But there is another rule which is, 
that the best evidence is always required; a sworn copy 
of the original ean be procured, and this would certainly 
be better evidence. 


sy JUDGE TAYLOR. Several errors are assigned 
oy Hamner, some of which are unimportant; all that are 
at all material will be noticed in their order. 

The Ist. is that “the writ is defective and improper.” 
After a defendant has appeared and pleaded to the decla- 
ration, he cannot be permitted to go back to the writ for 
the purpose of arresting or reversing the judgment. The 
writ will only be looked to, in such cases for purposes of 
amendment. This has often been decided by this Court; 
and even were there no writ, the defendant will be con- 
sidered as having waived all advantage from the irregular- 
ity by pleading to the merits. 
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Second assigninenf.  **The declaration is defective and 
wholly insufficient; variant from the writ and the indorse- 
ment, and is for lands not demanded in the writ and in- 
dorsenient.”’ 

This assignment is understood to embrace the differ- 
ence in the description of the land in the first two counts 
of the declaration, and to allege a defectiveness in the 
description itself. The first count describes it as “the 
west half of the north-west quarter of section one, town- 
ship fwenfy-diwo, and range ten west, (Coffee’s survey) in 
the Tuscaloosa land district,’? &e. ‘The second count de- 
scribes the land as follows, viz: “the west half of the 
north-west quarter of section one, township Zwo and range 
ten west, (Colfve’s survey) in the ‘T'uscalvosa land district.”’ 
The difference in the description is, that in the first count 
the land is described as lying in township twenty-two, 
and in the second as lying in township two. The survey 
of the public domain is a part of the history of our coun- 
try. The law informs us that each township is six miles 
square, and that the lines of each range run parallel with 
each other; of necessity then there is an hundred and 
twenty miles between the first section in township two, 
and the first section in township twenty two. ‘This proves 
that there is a mistake in one of the counts, and by turn- 
ing to the indorsement on the writ we find that the tract 
sued for lies in township twenty-two, which is actually 
within the limits of the Tuscaloosa land district, and the 
mistake is thus corrected. Where there are different 
counts in the deelaration in an action of trespass to try ti- 
tles, it is certainly the better practice for the count on 
which a recovery is had to be specified in the verdict; but 
in this case this certainly is not a ground for reversal. As 
to the sufficiency of the description of the land sued for, 
it is believed that it could not have been better described. 
Our lands are so accurately laid off, that it is only neces- 
sary to know what subdivision is claimed, and with the 
aid of the maps of the country preserved in the different 
offices, and to which parties can always have access, there 
will be little difficulty in identifying it. 

The third assignment is, *‘the jury were not competent 
to try the issues; they not being frecholders.”? The par- 
ties were certainly entitled to a jury of freeholders, but 
for aught that appears in the record, the verdict may have 
been rendered by suchajury. It isa sufficient answer to 
this assignment, however, that there was no objection to 
any of the jurors in the Circuit Court. 
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Fourth assignment. ‘*The verdict is uncertain, infor- suzy isso, 


mal and insufficient.” The verdict finds that ‘the de- 
fendant is guilty of the trespass and ejectments in the 
plaintiff’s declaration, mentioned in manner and form as 
the plaintiff against him hath complained.” ‘This is all 
that it is necessary the jury should find by their verdict. 
If a sufficient cause of action is contained in the declara- 
tion, then the verdict sustains that cause of action, by 
finding that the plaintiff had proved it to the satisfaction 
of the j jury. 

Fifth assignment. ‘The judgment is informal, uncer- 
tain and insufficient, and does not shew with sufficient 
certainty what lands are recovered.”? That the judgment 
is informal is certain, the recovery of the land should 
have been plainly expressed i in it, but this is not done; it 
however adjudges to the plaintiff the damages found by 
the jury, and the writ of habere facius possessionem. 
There is enough, therefore, plainly to evince the intention 
of the Court, and this is sufficient. 

The sixth assignment is considered as disposed of with 
the second. 

The seventh is the only material one which remains to 
be considered. It is in these words, viz: ‘‘the Court er- 
red in the several opinions as expressed in the bill of ex- 
ceptions, and should not have permitted the several pieces 
of paper evidence which were objected to, to go to the 
jury, but should have rejected the deposition of the wit- 
ness Peery. The paper evidence referred to in the as- 
sigument is copied into the bill of exceptions, and pur- 
ports to be copies of the field notes made out by the Sur- 
veyors, who surveyed townships numbered 21 and 22 in 
range 10, in the Tuscaloosa land district. The field notes 
relating to each township were exhibited separately, and 
were entirely unconnected with each other. At the bot- 
tom of the last page of the first paper, which purported 
to contain a copy of the field notes relating to township 
22, was this entry ‘‘examined, John Coffee, surveyor.’ 

William Gould, the Register of the Tuscaloosa land.dis- 
trict, who by virtue of his office is superintendant of the 
land sales within that district, was introduced as a witness, 
and deposed that the said notes of survey of township 22, 
were obtained by the plaintiff from his office, where they 
were kept; that he received them by mail, under cover 
directed to him, accompanied by a Ictter in the following 
words, which he produced. 
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‘¢Sunveror’s Orrice, Frorencr, ALA. 
14th January, 1826. 
‘¢Sim: Herewith you will receive the field notes of 
tweive townships of land, to wit: townships No. 22 of 
ranges No. 6 to 17 inclusive, and which have been sold 
at Tuscaloosa. 


to hs ed 


(Signed) JOON COFFER.” 

The bill of exceptions states that no other evidence 
was offered concerning said notes, and no signatures were 
proved. 

That other paper purported to be a similar copy of the 
field notes relating to township 21, at the bottom of the 
last page of which was a memorandum as follows, viz: 
“examined; John Coffee, Surveyor, by James G. Weakley, 
Chief Clerk, Surveyor’s office.”’ Relative to this paper, 
Mr. Gould testified that it was in his office at the time of 
hisappointment. In the land laws of the United States, 
page 421, we find the following provision. ‘Every Sur- 
veyor shall note in his field book, the true situation of all 
mines, salt licks, salt springs, and mill seats which shall 
come to his knowledge; all water courses over which the 
lines he runs shall pass, and also the quality of the lands. 
These field books shall be returned to the Surveyor Ge- 
neral, who shall therefrom cause 2 description of the 
whole lands surveyed, to be made out, and transmitted to 
the officers who may superintend the sales.” 

If these papers were admissible as evidence they must 
be made so by some rule of evidence refating to public 
documents. Public documents are either of record 
not of record. It is not material as to the result of this 
investigation, whether the ficld notes which are returned 
to the office of the Surveyor General, shali be considered 
as belonging to the former, or latter of these divisions; 
but it is probable as respects the mode of proof, they may 
correctly be considered as records. Records may be pro- 
ved.either by mere preduc ‘tion or by copy. In Ist Star- 
kie 151, we are told that copies of records are either, first, 
exemplifications, or secondly, copies made by an authori- 
zed officer, or thirdly, sworn copies. Exemplifications 
are always prov ed by ‘the seal of the uflice at which they 
are made out. These papers do not come within this des- 
cription, for it is not pretended that there is any oficial 
seal known to the office to which field notes are required 
to be returned. 

They do not come within the deseription of copies made 
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by an authorized officer. The law does not require the jsyry isso, 


Surveyor General to have copies of the field notes, which 
are returned to his office, transmitted. to the officers who 
may superintend the sales; but that from such field books 
he shall “cause a description of the whole lands surveyed, 
to be made out and transmitted to such officers.”” Ac- 
cording to the law therefore, it is left to the Surveyor 
General to extract from these notes so much as he may 
think proper, and to vary the language used in them in 
such way as he considers calculated to give the best 
knowledge of the lands. ‘Taking it for granted that the 
papers w hich were offered in evidence emanated from his 
office, but it is far from being certain that there was suffi- 
cient proof of this fact, still “they could not come within 
the description of copies of records issued by an authori- 
zed officer. It follows, therefore, that nothing but a sworn 
eopy of the field notes, taken from the originals in the of- 
fice of the Surveyor General, would be legal evidence. 
The Circuit Court, therefore, erred in permitting these 
papers to go to the jury. 

The point relative to the deposition was not argued, 
and therefore is not considered in the decision. Let the 
judgment be reversed and the cause remanded; in this 
opinion the Court is unanimous. 

Reversed and remanded. 

Jupce Crensuaw, not sitting. 





Smewaty v. Bares’ Administrators. 


When a defendant dies after judgment, to prosecute a writ of error against 
his representatives, the proper course is to apply to this Court for a cer- 
tiorari to bring up the record, and for a scire fucias against his adminis- 
trators to make them defendants. 


Rurvs Sewa .t, by his counsel, filed his petition in this 
Court at this term, setting forth ‘that at the April term, 
1828, of Mobile Circuit Court, he had entered a rule 
against James P. Bates, then Sheriff of that county, re- 
quiring him toshew cause why he should not be held as 
special bail for the defendant in a suit therein pending, in 
which the petitioner was plaintiff, and one Daniel Stow 
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yuty sso, Was defendant; that the motion was heard and the Circuit 
Coyrt determined that he should take nothing by his mo- 
Sewall tion; that the petitioner was desirous to procure a revision 
Rates” Ad- of that decision in this Court, but that Bates died in July, 
minmstrators. 1828, before a writ of error had been obtained. The pe- 
~~ titioner produced a copy of the record, and also a duly 
certified copy of an order made by the County Court of 
e Mobile county, shewing the death of Bates, and that Jo- 
' seph Bates, Jr. and Theophilts L. Toulmin, had been du- 
ly appointed his@dministrators. 


Gorpow, for the petitioner, now moved the Court to 
grant either a writ of error, or certiorari, which ever the 
Court might deem the most proper under the circumstan- 
ces, to bring the case into this Court, and for a scire fucias 
against Bates and Toulmin, to shew cause why they should 
not be made defendants to the suit in this Court. 


By JUDGE TAYLOR. That a party situated as Se- 
wall is, should have some mode provided by which he can 
get his cause into the appellate Court for revision, is cer- 
tain. It was determined at the last term, that this cannot 
be done by suing out a writ of error from the office of the 
Clerk of,the Circuit Court, in the mafiner which is_pre- 

“2 Stewart scribed, when the parties to the judgment are living.¢ 
; The statute prescribes the mode of suing outa writ of er- 
ror, which cannot be used in this case; therefore, to se- 
cure to the plaintiff his rights, some other practice must 
be adopted. It is believed that the course is to order a 
certiorari to the Clerk of the Circuit Court, commanding 
him to certify and send up to the next term of this Court, 
a transcript of the record, and also to award a writ of scire 
Jfacias against Joseph Bates, Jr. and Theophilus L. Toul- 
min, the administrators, requiring them to appear at the 
next term of this Court, and shew cause if any they can, 
why they should not be made parties to the suit in this 
Court. Red 

It certainly would not be proper to per:ait the transcript 
which has been exhibited, to sustain the petition, to be filed 
in this Court, as the record upon which errors are to be 
assigned, because it has been brought here voluntarily by 
a party, and not in obedience to any fiat of the Court. 
, Tak writs of certiorari and scire facias issue in con- 
formity with the foregoing opinion. 
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aincerk & Ruoprs vy. SNEED. 


i Where the subecribing witness foan instroment resides out of the State, 
his evidence may bedispensed with in establishing the instrument. 

2. Where a writien contractis not ambiguous in its terms, and there is 
no fraud, mistake, nor other sufficient cause of exception, it cannot be 
varied, explained or added to by parol evidence. 

3. After the dissolution of a firm, the declaration of a defendant that his 
co-defendant was acopartner and joiithy bound with him, is no evidence. 

4. The rule is well settled that the admissions ofa partner, after the disso- 
lution, bind himself unly. 


James Syerp, brought an action of assumpsit in Tus- 
ealoosa Circuit Court, against M. Barringer and S. Rhodes, 
as copartners, for damages for the non-performance of a 
contract in writing, which he alleged was lost, and of 
which he produced a copy as follows: “An article of agree- 
ment between James Snced of the one part and Matthew 
Barringer of the ether: witnesseth, that the said Matthew 
doth agree to load James Sneed’s boat to Mobile with 
corn, at the rate of twenty five cents per bushel, freight 
to he paid at the place above mentioned; and also to load 
the boat with two hundred barrels and more if conve- 
nient, which freight is to be delivered at Tuscalvosa, at 
four dollars per barrel; as witness our hands and seals, 
the 29th cay of May, 1820. 

JAMES SNEED, 
MATTHEW BARRINGER.” 

Attest: Constr. P. Syeep. 

This contract he alleged was made by Barringer on ace 
count of himself and the defendant Rhodes, and that they 
were copartners and jointly liable for its performance. 
The defendants pleaded the general issue. 

The cause was tried at the fall term, 1828, before the 
Honorable Judge White. ‘The plaintiff proved by a wit- 
ness named Marr, that the original contract was lost, and 
offered a copy in evidence, which Marr said he had drawn 
from the original and given to the plaintiff. The defen- 
dants objected to the suflicieney of the proof of the con- 
tract, because the subscribing witness was not produced, 
nor his absence accounted for. ‘The plaintiff then proved 
that the subscribing witness lived in the State of Tenn- 
essce; it appeared he was the son of the plaintiff, who also 
resided there, that his place of residence was known to 
the plaintiff, and that no effort had been made to obtain 
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yutyise his evidence by deposition or otherwise. ‘The Court 

vv ~~ overruled the ojections of the defendants, and suffered 

Barringer & the copy to be read tothe jury. ‘The defendants further 
: } 


Vv. 
Sneed. 





objected to the reading of said contract, because it varied 
from the declaration, but the Court overruled the objection 
and permitted evidence to goto the jury that the defend- 
ant Rhodes was a reputed partner ef the firm of Karrin- 
ger & Rhodes in a grocery store afier the time the said 
contract was made, which was also objected to. The 
plaintiff further offered to prove by a witness the declara- 
tions of Barringer, made after the dissolution of the co- 
partnership, to establish its existence. This was also ob- 
jected to, but the objection was overruled. 

The defendants offered to prove by one Jacob Putt, that 
at the time of the execution of the contract, it was stipu- 
Jated between the plaintiff and Barringer, that the plain- 
tiff’s boat should reach Mobile in eleven days from tlie 
date of the contract. But because this evidence was not 
in writing the Court rejected it, and would not permit it 
to go to the jury, otherwise than as shewing what the par- 
ties considered a reasonable time for the boat to reach Mo- 
bile, or to shew a new contract or a modification of the 
first. ‘The defendants then offered in evidence the decla- 
rations of the plaintiff, immediately before and after the 
execution of said contract, in the presence of Barringer 
and others, that he considered himself obligated to reach 
Mobile with his boat in ten days after the date of the con- 
tract. This the Court rejected in any other view than as 
stated above. 

The defendants requested the Court to give the following 
instructions to the jury: Ist. That if they believed from 
the evidence there was a subsequent modification of the 
contract by the parties, and that the plaintiff did not com- 
ply with his contract as modified, it forming a precedent 
condition, he could not recover. 2d. That if they be- 
lieved that subsequent to the written contract, the parties 
formed a new contract by parol, that the plaintiff could 
not recover in this action.* 3d. That if they believed 
from the evidence that the plaintiff was bound to have 
his boat in Mobile within eleven days from the date of 
his contract, and that the boat did not arrive there within 
that time, the defendants were not liable; and 4th. That 
if they believed that Rhodes was the aciing partner of the 





Notz.—There were no common counts in the declaration, and no count 


formed on such a subsequent contract. 
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firm, and that the plaintiff only contracted with a viex to suzy isso. 


the sufficiency and personal liability of Barzingor, that 


then the plaintiff could not recover in this action. As to Barringer & 


the first, second and third points, the Court charged the 
jury, that as the contract sued on was not under seal, it 
was competent for the defendant to prove a subsequent 
contract by parol, or a modification of the first, and that if 
such modification contained a condition precedent, binding 
the plaintiff to reach Mobile within eleven days, or any 
other specified time, the plaintiff could not recover, unless 
he proved a performance of such condition on his part. 
And if the contract was entirely new and intended to re- 
scind the first, that it should have been sued on. As to 
the fourth point, the Court charged the jury, that the 
plaintiff’s rights accrued under said contract, according to 
its legal effect, in connexion with the other facts of the 
case; and that although but one of the partners was named 
in the contract, yet if it wasin relation to partnership 
matters, and the other partner assented to it afterwards, 
he was bound. These several decisions were excepted to 
by the defendants, and the jury having found a verdict 
against them, they now here assign these several matters 
as error. 


Banton & Srewant, for the appellants, argued and ci- 
ted the following authorities: 10 Johnson’s Reports, 66. 
3 Ibidem, 436. 15 Ibidem, 424. 3 Espinasse’s Cases, 
108. Marshall, 189. 


Exuis, argued for the appellee, and referred to Espi- 
nasse’s Nisi Prius, 783. 7 Term Reports, 266. 1 John- 
son’s Cases, 230. +4 Johnson, 267. 11 Massachusetts 
Reports, 311. Gow on Partnerships, 255, 29. 3 Star- 
kie’s Evidence, 1096, 995, 1002, 1007. 11 Johnson, 201, 
1 Peters. 


By JUDGE LIPSCOMB. In this case a great many 
points have been made by the counsel for the plaintiffs in 
error. We shall however dispose of those we consider 
material, without examining those of minor importance. 
The first objection taken to the record is, that it shews that 
the Court below admitted secondary evidence to prove a 
written contract. The bill of exceptions in the case does 
not assume to set out the whole of the testimony, but it 
shews that on its being proven that the original contract 


es 
v. 
Sneed. 
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Ly isso, Devween the parties was lost, the Court permitted a paper. 
‘Vv that 2 witness swore was atrue copy of the original, to be 
Barringer & read incvidence. It is objected, that as there was a sub- 


Rhodes 


v. 
Sneed. 








scribing wiiness to the criginal contract, he should have 
been produced; it was proven that the subseribing wit- 
ness was the soa of the plaintiff below, and lived in the 
State of Tennesses. ‘The rule of evidence was formerly 
very strict, as to the ac>issibility of any secondary proof 
of an instrument of writing. In the English Courts, for 
a great length of time, the rule was considered as well 
settled, that the evidence of the subscribing witness must 
be produced, if he was living; so that to let in proof of 
a written contract in any other way, it had first to be pro- 
ven that the subscribing witness was dead, or cireumstan- 
ces from which his death would be inferred; in such case, 
proof of the hand writing was resorted to as the next best 
evidence. But in later times, the hardship and oppression 
of this rule has been so obvious, as to produce a great re- 
Jaxation of its rigour; this too has been eflected without 
violating any acknowledged principle of the law of evi- 
dence, the rule still prevailing in all its active influence. 
that the best testimony, which the nature of the case will 
admit of, must be produced. The rule now is, that if the 
subscribing witness is beyond the jurisdiction of the Court, 
so far as his testimony is concerned, he may be treated as 
though he were dead. The reasonableness of this rule is 
so clear, it is a matter of surprise that its correctness should 
ever have been questioned. For why should a party be 
deprived of his rights for the want of the testimony of a 
witness. When the forum afforded him no means of com- 
manding such tesimony, and while there were other means 
of proving the same facts as fully and satisfactorily to the 
mind, as if the subscribing witness himself were present 
and occupied the stand. In the argument it was urged 
that it did not appear that the original was proven. It is 
true that the mode in which it was proven is not shewn by 
the bill of exceptions, but it is shewn that there was proof 
of the loss of the original, and proof that the paper offered 
wasa copy. Now in favor of the judgment, we must 
presume that the two substantive facts of the loss of the 
original, and the faithfulness of the copy were proven ac- 
cording to the acknowledged rules of evidence. The in- 
ability to procure the evidence of the subscribing witness, 
although it would much enhance the difficulty of proving 
a written contract, after the original has been lost, would 
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eertainly not preclude a resort to other modes of proof; suzy 1330. 
and a sworn copy of the original, would be that kind of —“v™~ 
secondary evidence, which would be most favorably re- Barringer & 


- : P Rhodes 
ecived, especially when we are bound to infer that the “yy, 
Witness swearing to the copy, had adequate means of know- ‘Sneed. 








ing the truth of the fact to which he testified. On this 
point then we conceive there is no error. 

It is further assigned for error that the Court refused to 
permit the defendants below. to prove by oral testimony, 
that the boat of the plaintiff was by agrcement, to be at 
Mobile in eleven days. By referring to the written con- 
tract on which the action was brought, it is very obvious 
that the testimony attempted to be introduced by the de- 
fendant below, would have materially affected the terms 
in it expressed. TJow far oral testimony can be admitted 
to vary the terms of a written contract, is a subject on 
which the adjudications have not been uniform in the Uni- 
ted States. lor the reason that there is no Couri of Chan- 
cery in some of the States; and in such States, a disposi- 
tion has been cherished, until it has grown into a rule of 
practice, to admit any testimony that would be a ground 
of relief in a Court of equity. But in England and most 
of the States of this union, the current of judicial deci- 
sions has been uniform and uninterrupted, and the rule 
that oral testimony shall not be received, to alter or con- 
trol the terms of a written contract, has been fully acknowl- 
edged. It is true this rule admits of some exceptions, 
without disturbing its generality; a contract in writing 
nay be subsequently modified by a parol agreement. This 
could be done without infringing the rule. The written 
contract would be left inviolate, as expressing the true 
meaning and intention of the parties at the time it was 
entered into. In like manner if terms of a dubious or un- 
eertain import have been emp'oyed in the written contract, 
parol evidence has been received to interpret the meaning 
of such terms. 

In some cases too, if a fraud has been practiced by one 
of the partics, in not writing or reading the contract faith- 
fully, or by promising to make alterations, and failing to 
do so, Courts of law have sometimes received parol cvi- 
‘Tence of such facts; but it is not usual in such cases to re- 
sort toa Court of Chancery for relief, if such a Court is 
accessible tothe party aggrieved. Customs incidental to 
a particular class of contracts, have been permitted to he 
proven by parol, for the purpose of influencing the writ- 
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ten contract. ‘The case in first Peters,¢ is to be referred 


wr to this class of cases. None of the exceptions we haye 
ee & noticed can be brought to aid the attempt to produce parol 


’. 
Sneed. 





testimony to vary the contract under consideration. ‘Ihere 
are no doubtful or ambiguous terms employed; there is 


al Peters 20 imputation of fraud or mistake, and there was no at- 


Page 22. 


tempt at proving any custom that would impose its inci- 
dents on thiscontract.6 But it might well be doubted if 
the written contract had embraced the condition offered 
to be proven by parol, that is, that the boat was to Le at 
Mobile in eleven days, if it would not have been an inde- 
pendent one, for which the party aggrieved would be left 
to his separate action. 

The only remaining point to be considered, is the cor- 
rectness of admitting the declarations of Barringer to be 
given in evidence, to prove that Khodes was a copartner, 
after the copartnership, if any had existed, had been dis- 
sulyed. It was formerly held that an acknowledgment 
of one of the firm, after the firm was dissolved, could 
take a case out of the statute of limitations and revive the 
debt against all the members thereof; but the true doc- 
trine is now held to be, that such subsequent promise will 
only bind the person making it. When the former rule 
prevailed, and when a strong disposition was manifested 
by the Courts, to extend the influence of the acts of one 
of the members of a firm, after its dissolution, to every 
transaction in which the firm during its existence had been 
engaged, no adjudication even then, went so far as to au- 
thorize one of the members, after the firm had been dis- 
solved, to create for the other members a new liability. 
More enlightened views now prevail, and rules more con- 
sonant with reason, have by a variety of decisions, regu- 
lating and diffusing the respective lability of the mem- 
bers of a firmatlter its dissolution, becn established. In the 
case under consideration, if the declarations of Barringer 
after the dissolution of the supposed firm of Barringer & 
Rhodes could be admitted, to prove the fact of the former 
existence of sucha firm, it would hold out to Barringer 
the powerful consideration of his own interest, to mould 
those declarations regardless of truth, so as to make Rhodes 
a joint debtor with himself. If he could by his own dee- 
Jarations, prove that at the time he entered into the con- 
tract with Sneed, Rhodes was his partner and jointly inter- 
ested in the contract, he would thereby divide the respon- 
sibility he had incurred. But independent of the objec- 
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tien to Barringer’s declarations in this case on the score of jyzy isso. 


interest, we take it to be the well settled rule at present, 


that the declarations of a partner after the dissolution of veg &. 


the firm, can only bind himself. For the admission of 
this testimony, the judgment must be reversed and the 
eause remanded. 


Reversed and remanded. 


Juper Wuirs, having presided below, and Jvuper Cor- 
Lick having been of counsel, did not sit. 





Merrepiru vy. NaIsi. 


1. Paymentof part of the purehase moncy is not of itself a sufficient part 
periormance, to enable the vendor to enforce a parol contract for the 
eale of Jands, and recover at law the remainder of the purchase money. 

&. But where such circumstances are accompanied with the delivery of pos- 
kession to the vendee, Chancery could enforce a specific performance, 
and therefore assumpsit will lie for the balance of the purchase money. 


THis was an action of assumpsit, tried in the County 
Court of Shelby county, at August term, 1828. The 
action was brought by A. Naish against D. Meredith, 
torecover $200, as a balance of purchase money due by 
Meredith on a purchase of land. The first count of the 
declaration charged that the plaintiff Naish, was in Au- 
gust, 1826, lawiully possessed of a certain section of 
land, &c.: that the defendant bargained with him for the 
purchase of said land for the sum of $1000; that the de- 
fendant executed his notes for $800, and agreed to pay the 
plaintiff the remaining $200, on condition that the plain- 
tiff would make a title in fee simple to the defendant, with- 
in a convenient time, to a particular half quarter of said 
section of land; that in consideration thereof, and that the 

. plaintiff had undertaken at the special instance and request 
of the defendant, to make title to said part of said land, 
and to perform on his part the conditions of the sale; that 
the Gefendant did undertake and promise to pay the plain- 
tiff the said sum of $200, and perform all the other condi- 
tions of the purchase on his part; that the defendant in 
part performance of his said contract, did duly pay the 











— ~— eee 





























208 CASES DETERMINED IN ‘THE 


guy tase, NOtcs given by him fora part of the purchase moucy, when 
pw ~ due; that he, the plaintiff, did offer to makea goad title to 
Meredita the defendant, to the said portion of the land according to 
Naish, his contract, on his paying the remaining $200; but that 
—-—— the defendant refused to receive the title and pay the said 
balanee due the plaintiff. ‘The second count sets forth that 
the defendant was indebted to the plaintiff in the sum of 
$200, for land sold and delivered. There wasa third count 
on a guanium meruid for land sold and delivered. The 
defendant pleaded among other pleas, the general issue, 
and the statute of francs. At the trial, the plaintiff re- 
lied on parol evidence to establish the contract laid in the 
declaration, no memorandum in writing having been made 
at the time of the making of the agreement. ‘To this the 
defendant excepted, but the Court overruled the objection, 
the proof was admitted, and a verdict was found fur the 

plaintiff and he had judgment. 
Meredith sued out his writ of error to reverse this 

judgment. 


Pecx, forthe appellant. ‘The Court erred in admitting 

parol evidence to prove thiscontract. The case is clearly 
ays within the statute of frauds.¢ Courts of law will not 
205. 1 John. take notice ofany acts or part performance of a parol! con- 
= rig toon tract for the sale of lands for the purpose of taking them 
Rep. 32. out of the statute of frauds, where there is no memoran- 
dum of the agreement or note thereof in writing, signed 

age a by the party to be charged therewith.é ~All the cases in 
63, 63. 2 Which part performance is the ground relied upon to take 
Joba. 223. them out of the statute, are cases in equity, without a sin- 
gle exception. Again, it is not upon the mere ground of 

part performance that Courts of equity grant relief in such 

cases, the relief is granted because of the fraud of the 

party who seeks shelter under the statute, from the obli- 

gation to complete a contract partly executed, and in such 

cases it is the peculiar province of the chancellor to afford 

€ Roberts on the relicf.¢ — But even was a Court of law competent to 
8, 9. "entertain such a question, the pleadings do not shew that 
in this ease there were any sufficient acts of part perform- 

d_ Roberts on ance tu take the case out of the statute.¢ The count on 
8,9. 7 Vesey the special agreement does not even allege that the ven- 
jr. 341. 5 Br. dee was let into possession. The second and third counts 

arl. Cas. 45, : ae 

are liable to the same objection; to support them the sale 

must be proved, and that cannot be done by parol. As- 


sumpsit may be maintained to recover the consideration of 
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land bargained, sold and conveyed, but not where there is suzy 1830, 
a sale only, without being consummated by an actual con- 
veyance. For where lands are not only sold, but actually seers 


conveyed, then assumpsit for the price lies, for it is with- Naish. 
out the statute of frauds.¢ Here there was no convey- ~ a haan, 
ance, but only a bargain to buy, and that encumbered with “933.9 Mass, 
conditions which were not performed. 514. 12 Mass. 
514, 14 John. 
Rep. 210. 


Manors, for theappellee. Where the action is brought 
hy the vendor to recover the purchase money, and the 
contract of sale is admitted in the declaration, by a fair 
construction of the statute, the case is not within it.2 But ‘ames ih. 
we rely ona part performance, both by ourselves and the 4 
appellant, in which case the statute cannot operate.c The ¢ Fonbl. Equ. 
177. Note A. 
sale was an entire one of the whole tract, and the greater Note E. 183, 
part has been paid. Meredith gave his notes, which were 6. Sugden 
memorandums in writing, and he paid those notes; the $3. Note 1, 
contract cannot be divided, he cannot acquire a right to a 90. 
part of the land and not to the whole. This comes clear- 
ly within the reason of the exception. It would be a 444 5,1,. 99, 
fraud in him to retain a part, and reject the part of the land Roberts on 
which might be of no value. The delivery of possession Frauds_ 104, 


163, 1Stew- 
has always been held a part performa:ce.4 art 141. 


Peck, argued in reply. 


By JUDGE TAYLOR. There isnoaverment in the 
declaration that Meredith had been put in possession of 
the land by Naish, or thathe had ever had the possession 
by virtue of the purchase; it is true that the second count 
in describing the agreement, states that the plaintiff bar- 

gained, sold and delivered the land to the defendant, but 
this general description of the contract can, by no legal 
rule, be admitted toembrace an averment of a substantive 
fact, without which there cannot be a recovery. 

A special averment that the defendant enjoyed the pos- 
session of the land under the contract, and proof of that 
fact, in addition to the other averments contained in the 
declaration, would shew such a part performance of the 
contract as would authorise a Court of Chancery to en- 
force it specifically, and would therefore entitle the plain- 
tiff to a recovery. 

In the case of 2ilen v. Booker, it was determined that ¢ 9 stewart 
payment of part or even the w hole of the purchase money, *!- 
is not such a part performance as to t: ike acase out of the 

97 
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JULY 1930, Statute. If the Court should under any combination of 
\wv~— circumstances, be induced to change that decision, this 
Meredith case does not present such circumstances. 

Naish. The judgment must be reversed; but that the plaintiff 
»may have an opportunity so to amend his declaration as to 
entitle him toa recovery, if the facts will auihorize it, the 

cause is remanded. 





Reversed and remanded. 





Naytor v. Puiiuirs. 


Afterappearance, the appellee cannot claim a dismissal of the writ of er- 
ror fur want of a citation. 


Turs‘was a writ of error from the Circuit Court of Pick- 
“ ens-‘county, sued out by P. Naylor, toreverse a decree 
rendered by that Court. in favor of Phillips, ona bill filed 
‘ by him against Naylor. The writ of error issued the 10th 
‘ of November, 1829, and was returnable to the January 
term, 1830, of this Court. At that term, the decree was 
: affirmed on certificate, and afterwards, at the same term, 
that judgment was set aside on the shewing of the appel- 
lant, and he -was permitted to file the record, and assign 
* errors. 
The defendant in error now moved the Court to dismiss 
. the-cause, because no citation had issued to him. 


‘Rose, for‘the motion. 


. SHorTRIDGE and Fiovurnoy, for the appellant. 


‘By LIPSCOMB, Curer Justice. We have hereto- 
fore ruled that the want of a citation is a sufficient ground 
-aMiner’s Ala. for dismissing a suit in this Court;2 but in this case the 
Rep. 9. 2 defendant had voluntarily appeared, and procured an af- 
™ firmance on certificate, before the coming in of the record. 
After that affirmance has been set aside, he cannot claim 

any advantage on account of the want of a citation. 


Motion overruled. 
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Witson vy. WALKER. 


i. A statute of another State may be proved by an exemplification under 
the great seal of the State. 

2. ‘The seal should be affixed by the person to whom the custody or use of: 
it has been legally confided, and accompanied by a certificate expressive 
of the object for which it is used. 


3. The statute of 1819, which provides that the borrower may establish.a- 


defence of usury by his own oath in certain cases, does not extend: to 
contracts made out of this State, by persons residing in other States. 

4. Does the statute operate where the original parties to the contract are 
dead, equally asif living? Quere. 


Orra Witson, as administrator of Henry M. Wilson, 
deceased, instituted an action of assumpsit in Shelby Cir- 
cuit Court, in 1827, against Joseph Walker, to: reeover on 
a note for $1200, made by the defendant,.dated at Wash- 
ington City, January 22, 1823, and payable-on or before 
the 10th of April next, thereafter, to the order of Henry 
M. Wilson. The defendant pleaded that the note was 
given and founded on an usurious contract; that it was 
made in the District of Columbia; that by the laws of the 
State of Maryland, which originally included the place of 
the contract, the legal rate of interest was limited to six 


per cent per annum, yet that by the contract, the sum of 


$54, a rate exceeding six per cent, was reserved and paid in 
advance for the loan or forbearance of: the sum secured by 
the note, wherefore the note was void. Issue was joined, 


and the cause was tried at September term, 1828, before: 


the Honorable Judge White. To support his pleas, the 
defendant offered in evidence an authenticated copy of an 
act of the late Province, now State of Maryland, entitled: 
“ An Act against excessive usury,”’ passed in the year 1704. 
The transcript was certified by F. Harris, Clerk of the 
Court of Appeals for the western shore of Maryland, un- 
der his hand and the seal of his office, to be a full and true. 
copy taken from the law records of his office. John 
Buchannan, Chief Judge of the Court of Appeals, certified 
that Harris was Clerk of the Court of Appeals for the 
western shore, that his attestation was in due form and by 
the proper officer. Thomas Culbreth, as Clerk of the Ex- 
ecutive Council of Maryland, certified that Buchannan was 
Chief Judge, &c, as his certificate purported. Inaddition 
to this, appeared the certificate of Ramsey Waters, as Re- 
gister of the Court of Chancery of Maryland, certifying 
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gunyisso that Culbreth, who appeared to have signed the foregoing 
certificate as Clerk of the Executive Council, was at the 
Wilson time, the officer he assumed to be, and this certificate was 
Walker. authenticated under the great seal of the State. This pa- 
per was objected to by the plaintiff, but the objection was 
overruled, and it was admitted to prove the law of Mary- 
land inrelation to usury. The defendent then produced a 
statement of facts, sworn to by him, in which he deposed 
that $54 had been received by H. M. Wilson in his life 
time, for the loan of said sum of money for three months, 
and offered himself as a witness under the statute, to prove 
the usury. The plaintiff objected to his becoming a wit- 
ness, because the transaction occurred in Washington, and 
under the laws of Maryland. ‘This objection was also 
overruled, the defendant was permitted to testify, and there 
was a verdict and judgment for the defendant. 
Wilson assigned in this Court, the above mentioned de- 
cisions of the Circuit Court as error. 








Peck, for the plaintiff in error. The statute of Mary- 
. ene land was not properly authenticated @ ‘The great seal of 
Idem 3 yol. the State is affixed to the transcript it is true, but it was 
621. 1 Star- not fixed there as evidence of the law, or to authenticate 

kie’s Ev.153... A 
Notel. 163, it; it was attached merely to authenticate the fact that 
Note 2. Culbreth was Clerk of the Executive Council, and noth- 
ing more. ‘The seal cannot establish any thing further 
than what it purports. In Maryland, the Clerk of the 
Council is not an officer competent by law, to authenticate 
b 3 Harris& copies. The officer having the custody of the great seal, 
BicHenry, _ should have certified that the paper was a true copy of the 

, cited . ‘ 2 x 
1 Starkie’s law; and by the constitution, it appears that the Chancel- 
Ev. 154 Note Jor was the proper officer.© No law is shewn which au- 
¢ Con. of Ma- thorises the Clerk of the Court of Appeals for the western 
syiand, Art. shore, to certify the law. He is then to be considered as 
; competent to certify only the judicial proceedings of his 
Court, but not the laws of the State. But if it were ad- 
mitted that the law was properly authenticated, it could 
only prove what was the law in 1704; it should have been 
shewn that it was still in force when the note was made, 
else it was irrelevant. 

The Court erred in permitting the defendant himself 
to give evidence asto usury. The act of 1819 can have 
influence only on such notes as are made within the muni- 
cipal jurisdiction of the State, or made in contemplation 
of the aet. The statute is in derogation of the common 
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Jaw, and must receive a strict construction.¢ Besides, it yyy 1230. 
is highly penal. It cannot be construed to operate to them-”v~ 
injury of citizensof other States, who did not contract in — Wilson 
reference to it, and who had it not in contemplation. It walker. 
must be confined to contracts made in violation of the par- ——- 

“ ; ‘ ; Ss et a 6 Bacon 
ticular act, and in whicha higher rate is reserved than the “app. 34, 
particular rate specified in the act, and not extended to 
contracts made usurious by other laws. The defence re- 
lied on here, is claimed under the law of Maryland; and 
that law provides no novel, extraordinary or unrighteous 
mode of proof; therefore, the bar must be proved by wit- 
nesses free from interest. Courts have recognised a dis- 
tinction between a bar at common law, and a statute bar. 

The latter goes only to the mode of recovery, and not to 
the essence of the contract. Usury is a statute bar, and 44 Jobn. Rep. 
the mode of proving it must be governed by the statute 26, 6. | 
which creates it: but if the statute provides none, the rules ge." oa 
of the common law must govern. 

The defendant claims to be exempted from liability by 
reason of the statute of Maryland, which is one also highly 
penal in its provisions; it provides a forfeiture of the 
amount loaned, and gives a penalty of three times the 
amount of the debt. This defence should not be sustained 
here, for it is an established rule, that one State will not 
enforce the penal laws of another State.c In New Yorke 1. Kent's 
it was decided¢ that a note made in France, and void there cr Rr 
as contravening the revenue laws, was nevertheless reco- 93, pin 
verable in New York, avowedly upon the ground that 
Courts do not Iend their aid to enforce the revenue laws of 
a foreign country. The same principle is recognised in 
England.e The cases are analogous, and there can be noe 6 Term R. 
substantial reason given why a note void in another State 4% 
for usury, should not be equally valid with one void as 
against the revenue laws, where the Court is not bound to 
yield obedience to such foreign laws. 

Another question arises. Here the lender is dead; by 
the act of 1819, the borrower is admitted to become a wit- 
ness, on condition that the person against whom the evi- 
dence is offered, will not deny what the borrower offers 
to swear; if such denial is rendered impossible by the act 
of God, ought not the borrower, by a prudent construction 
of the proviso, to be precluded from swearing himself to 
the usury. If not, the defendant must necessarily pre- 
vail, for he cannot be answered, where the representative 
knows nothing of the facts. 
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Manpis, for the defendant jn error. The objection to 
the authentication of the law of Maryland, is not well 
taken. The act of Congress requires only that the au- 
thentieation shall be under the great seal, no particular 
mode is prescribed, there is no other requisite, no accom- 
panying certificate is required, no shewing in necessary to 
accompany the seal. ‘The Court is bound to presume that 
the act is properly certified, as it has received the sanction 
which the act of Congress requires, which would have 
been withheld, had not the ordinary forms used in that 
State been pursued. ach State must be allowed to pre- 
scribe its own mode of keeping and certifying its laws; 
provided the act of Congress be complied with, in respect to 
the sole requisite prescribed by it, which is that it receive 
the sanction of him who has the custody of the great seal, 
for no onc else can affix it but he who has it in possession. 
All that is necessary is to guard against imposition; if the 
Court is satisfied that the copy isa true one, the object is 
attained. The Judge has certified that the attestation of 
the Clerk was in due form and by the proper officer; what 
better evidence can we have that it was this officer who 
had the custody of the laws by the internal regulations of 
that State. The doctrine we contend for, is fully esta- 
blished in the ease of the United States v. Johns.¢ The 
ease cited by Mr Peck from Harris & Mecllenry, is not 
applicable. The construction given to the constitution of 
Maryland is entirely erroencous, when it is said that none 
but the Chancellor can aflix the great seal; it is the proper 
business of the Clerk, not of the Chancellor himself; al- 
though in contemplation of law, it is the act of the Chan- 
ecllor, or rather ef the Court. In the same manner in our 
State, the Governor has the control of the great seal, but 
it is always affixed by the Secretary. but even were we 
technical, the constitution of Maryland says that the Chan- 
cellor may cause it to be affixed; the production of it is 
sufficient presumptive evidence that it was properly grant- 
ed. The constitution also shews that the Clerk of the 
Court of Appeals has the proper enstody of the laws. As 
to the question whether the law is sti!l in foree, all we 
have to dois to shew its enactment; its repeal cannot be 
presumed; it must be shewn by the party who insists that 
it isrepealed. ‘The burthen of proof lies on them in this 
respect. It can never be necessary to shew that a law is 
not repealed, it would require the proof of a negative. 

In relation to the defence of usury, and the competency 
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plains itself, and cannot be restricted as contended by the 
plaintiff in error. If by construction, the 4th section of 
the act can be considered as restricted to notes made usuri- 
ous by our laws, it is certainly not the case as to the 5th 
section; that is expressly made general, and applies to the 
remedy, ‘‘in all cases whatever,’’ where suits are brought 
in our Courts. A different construction would place our 
citizens on a different footing with those of other States, 
which would be improper. When foreign citizens apply 
to our forums, their cases must be governed by the rules of 
practice prescribed in our Courts. The statute is clear 
and it is general, and is not to be perverted. ‘The law of 
evidence forms no part of the /ea loci contractus; each 
State has the right to regulate its forms of proceeding and 
its practice. ‘Ihe forms of proceeding are multifarious 
and entirely different in the :.:veral States. The contract 
was confessedly void in Washington, and would have been 
so if made here; and our statute merely regulates the 
mode of practice by which the fact is to be ascertained in 
our Courts. ‘The means of ascertaining the facts is not to 
be governed by the Zea loci, but by the lex fori. There 
are many cases to this point, and none to the contrary, ex- 
cept one which has been overruled. ‘The evidence of the 
contract, and the contract itself, are different things. Sup- 
pose that here, usury was relievable in Chancery only, and 
that a party to an usurious contract had removed to Geor- 
gia, where there is no Court of Chancery; then, unless we 
admit that Georgia has the right to regulate its own forms 
of proceeding, the contract could not be enforced at all, 
according to the law of the contract where made. Again, 
a note produced in Court, by our laws is evidence of the 
debt, unless denied on oath. In Tennessee, it must be 
proved. Would a note made here be received in Tenn- 
essee without proof? or if made there and sued here, 
would we depart from our laws and demand proof of it? 
Certainly not. Inthe case cited from Cowen, a different 
form of action was given in New York from that of Penn- 
sylvania. The contract when made, was in itself void; 
the evidence formed no part of it. 

The principle insisted on that the Courts of one State 
will not enforce the penal laws of another, has no applica- 
tion. Weare not seeking to recover the penalty incurred 
of three times the amount of the debt; we seek no penalty 
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or forfeiture, but the plaintiff is endeavoring to enforce 
against us a void contract, a contract which was void a4 
initio, and never had any legal existence any where. A 
contract void for usury in the State where made, is so 
every where.¢ The ease cited of the contract made in 
violation of the revenue laws of France, is essentially dif- 
ferent. ‘There, it was held that the consideration was 
good, though the security merely was void; that was mere- 
ly a regulation to enforce the payment of stamp duties, 
which our Courts did nos feel bound to sustain, and there- 
fore allowed a recovery on the original consideration, 
which was untainted. But here, not the security merely, 
but the contract itselfis void. Usury has always been con- 
sidered a great evil, and ranked with immoral contracts, 
such as gaming and others of the same class, which are ab- 
solutely void, and considered as never having had any le- 
gal existence whatever, frora the beginning. 

The death of the lender cen certainly make no differ- 
ence. It would indeed be singular, that a man could by 
dying, change the liability or rights of others, and give 
to his representative, a greater right than he himself had. 
A representative is supposed always to stand in the place, 
and have the same right as the person he represents. Tlie 
statute makes no such exception by its provisions. This 
point has no force. 


Buaser, in conclusion. The bare fact of the seal be- 
ing affixed to the exemplification, is sufficient it is said, to 
satisfy the requisites of the act of Congress. This can- 
notbe. The seal cannot be made to prove that which it 
was not intended to prove. Suppose a Justice of the 
Peace was to certify that the law was truly the law of the 
State as he believed, and it was certified under the great 
seal that he wasa Justice. Would that prove the law? 
The conclusion is, that the seal can establish only what it 
was intended to establish; and this can only be known by 
an accompanying certificate. Our Secretary of State 
might be called on to certify under the State seal, that a 
certain person held a certain office, which he would do, 
without knowing for what purpose it was wanted. If such 
officer did certify a law, and the certificate and seal were 
attached to his authentication, the case would be within 
the same argument, the seal would be there. Then al- 
though the act of Congress does not expressly require an 
accompanying certificate, yet a reasonable construction 











SUPREME COURT OF ALABAMA, 917 


must require it, @lse the object to be attained, may be syzy isso, 
easily defeated, and a spurious law given in evidence at >. 
any time. Wilson 

It is insisted also, that the usury law is general, and ap- Walker. 
plies to all cases, as well those made out of the State as — 
those within it. It is true that it is not expressly limited, 
but common sense must limit it to contracts made within 
the jurisdiction of the State, for we cannot legislate out of 
it. Such a statute as the one under consideration, giving 
a remedy so extraordinary and contrary to the principles 
of the common law, should receive a yery close construc- 
tion, and not be extended any further than its letter re- 
quires. It is the only safe rule in such cases. What is 
the meaning of the word usurious in the act? We must 
understand it & those who framed the law did, and by re- 
ferring to the act, it is found to be only those contracts 
where more than eight per cent is reserved. But in Ma- 
ryland the rate of interest is different, and a note might be 
usurious there, though not so here. Then it is only such 
contracts as are made in contemplation and in violation of 
our own usury law, that are properly within the contem- 
plation of the statute. It is said that the rule is, that each 
State has the right to govern the proceedings in its Courts 
as respects the remedy. This, asa general principle, is 
true. But in this ease, the rule of evidence prescribed 
is not made a general one; it is provided in a special case 
only, for the protection of our citizens in such particular 
cases, and does not fall within the general rules. 

The principle of rigid construction should also be ap- 
plied to the other point involved, and the statute should 
not be extended to cases where the lender is dead. The 
remedy given to the defendant in this case, must be as- 
similated to the remedy in Chancery by bill of discovery; 
it is in fact a short and summary mode of procuring a dis- 
covery, without the circuity and time required by an ap- 
plication to a Chancery Court. Where the party from 
whom the discovery is sought is dead, the remedy in that 
form is gone. This act is intended to effect the same’ ob- 
ject, and where the reason of the law ceases, the law also 
should cease. If this construction be not adopted, the 
greatest possible inducement and reward is offered for 
perjury; there is no person to answer; the proviso would 
be entirely defeated; therefore the statute should no longer 
operate. 

28 
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By JUDGE SAFFOLD. The act of Congress of 


Ws 1790, provides “that the public acts of the legislatures of 


Wilson 
v. 
Walker. 





the several States shall be authenticated by having the seal 
of their respective States affixed thereto; that the records 
and judicial proccedings of the Courts of any State shall 
be proved or admitted in any other Court within the Uni- 
ted States, by the attestation of the Clerk, and the seal ot 
the Court annexed, if there be a seal, together with a cer- 
tificate of the Judge, Chief Justice or presiding magistrate, 
as the case may be, that the said attestation is in due form.”’ 
This is the act which relates particularly to the authenti- 
cation of statutes, and the records and proceedings of the 
Courts of justice. The act of 1804 has reference only to 
records and exemplifications of office books, not apper- 
taining to a Court, but they also are required to be proved 
by the attestation of the keeper of said records or books, 
under the seal of his office, if any, together with a certifi- 
cate of the presiding Justice of the Court of the county 
or district, or of the Governor, Secretary of State, Chan- 
cellor, or keeper of the great seal of the State; that the 
attestation is in due form, and by the proper officer, &c. 
By both acts it is further directed, that the records, &e. 
authenticated as aforesaid, shall have such faith and credit 
given to them, in every Court within the United States, as 
they have by law or usage, in the Courts of the State from 
whence the said records are or shall be taken. 

It is only required, in general terms, that the public acts 
of the legislature shall be authenticated by having the seal 
of the State affixed thereto. The form of the accompa- 
nying certificate, by what officer, or whether any, is unde- 
fined. By construction or reasonable intendment, how- 
ever, the authentication, by affixing the great seal, should 
be confined to the person or officer to whom the custody 
or use of it has been legally confided; and it should ac- 
company a certificate, expressive of the object for which 
itisused. In this case, the Clerk of the appellate Court 
certifies the law agthaving been correctly transcribed from 
the law records of his office. The object of all the suc- 
ceeding certificates is fully expressed to have been, to es- 
tablish the facts, that the person acting as Clerk was the 


officer he purported to be, anc the proper person to exer- 


cise the official act of certifying the law. The last cer- 
tificate, intended to give validity to the whole, appears to 

e been made by the Register of the Court of Chancery 
of the State, and to have the great seal affixed thereto as 
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the act of the Register. It is objected that the Register 
was not the legal keeper of the seal; nor does he certify 
the law, but only that Culbreth was Clerk of the Execu- 
tive Council. In support of this argument, reference has 
been made to a volume purporting to contain the constitu- 
tions of the several States, to shew that by the constitution 
of Maryland, the Chancellor is the keeper of the great 
seal. 

If from the authority of this volume, it not being con- 
tested, we can know that such is the constitution of that 


State, it is not conclusive that no other can use the seal,. 


especially when opposed to the fact that it is officially used 
by a different officer, in the execution of the higher trust. 
Custom, usage, ora statute of that State, may with consis- 
tency, have sanctioned the practice of having it affixed in 
the authentication of documents, by the Register of the 
Court of Chancery, notwithstanding the Chancellor may 
he the nominal keeper. Both being officers of the same 
Court, the inferior may be viewed only as the organ 
through which the other acts. Inthe present state of the 
evidence on this point, the usual presumption applies, that 
the officer who has used the great seal, is the proper per- 
sou to whom the trust has been confided. As to the ob- 
jection that the Register does not certify the law, it is suf- 
ficient to remark, that his certificate as well as all the pre- 


ceding, look to the establishment of that fact, and tend’ 


alone to that object; so that the act of affixing the seal to 
the latter certificate, at least implies a sanction, not only to 
it, but to all that preceded, and is deemed sufficient. The 
manner of affixing the seals is a regulation very different 
in the different States.¢ 

The second assignment presents a novel question. It 


is whether under the statute of this State, a defendant is a 


competent witness to prove a contract usurious, made in a 
different State, and between residents of the same; and 


whether after the death of the creditor, this privilege, if 


otherwise existing, would not be barred in an action 
brought by his representatives? We decline a particular 
examination of the latter branch of the question, as it is 
unimportant to the decision, and there is some difficulty in 
cetermining whether the literal construction or more lib- 
eral policy of the statute should prevail. 

With respect to the privileges of the defendant in rela- 
tion to this contract made at Washington City, on one 
side it is contended the validity of the contract depends 
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on the laws of the State in which it was made, and that it 
cannot be impaired by the unrestrained oath of the party 
charged. On the contrary it is insisted, that the remedy 
in all cases is according to the /ez fori, and that each party 
is entitled to the benefit thercof. 

It is admitted as a general proposition, that the /ex /oci 
governs the interpretation of contracts, and that the rem- 
edy must be prosecuted according to the law of the State 
where the action may be Seoaaiee. a 

This rule in relation to the /ez fori applies to the form 
of the proceedings, the time during which the right may 
be prosecuted, to the extent of the common Jaw doctrine, 
and also to the rules of evidence. Tut on the subject of 
usury, the statute of this State has created a peculiar pro- 
tection against contracts, for the security of our own citi- 
zens, or others contracting under our laws. It has made 
this great innovation on the rules of evidence, and exten- 
ded this extraordinary privilege of the defendant to vio- 
lations of our own law against usury; not to contracts made 
with reference to laws of other States, and persons with- 
out our jurisdiction. Itis true the statute does not con- 
tain this express limitation to its operation, but it necessa- 
rily results from its true spirit and design. The fifth see- 
tion declares, that the borrower, or party to such usurious 
bond, &c. from whom such higher rate of interest is or 
shall be taken, shall be a good and sufficient witness to give 
evidence of such offence. The contract to be thus im- 
peached is denominated an offence, which evidently con- 
sists in taking the higher rate of interest than is allowed 
by an act itself. The defence of usury seeks to subject 
the lender to a forfeiture, not only of the premium con- 
tracted, but also the true debt. These consequences de- 
mand a strictness of construction in relation to the rem- 
edy, which would be inapplicable to ordinary transactions. 

Contracts made in contemplation of our statute, and 
subject to its jurisdiction, imply the condition that they 
shall be void, if the borrower will give evidence on the trial 
that a higher rate of interest than eight per cent has been re- 
served by the contraet; provided the person against whom 
such evidence is offered to be given, will not deny on oath 
the truth of what such witness offers to swear against him; 
if he will, such evidence shall not be admitted. Hence, 
in contracts executed in this State, or with reference to its 
laws, a peculiar confidence is reposed in the debtor, or 
other security in the way of proof provided; and this ex- 
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traordinary defence could only have been intended against jt-1y j630, 
claims contracted and prosecuted in violation of the law w7v~Y 
authorising, it, not the statute of Maryland. There the Wilson 
legal rate of interest is six percent. Further to test the Walker. 
principle, suppose the rate contracted had been seven per - 
cent, it would have violated the statute of that State, while 
it was below the legal rate here, and consequently not 
within the mischief intended to be suppressed. 

The Court are unanimous in reversing the judgment and 
remanding the cause. 





Reversed and remanded. 


JuoGe Cottier, concurred in part in the opinion de- 
livered, but expressed an inclination to dissent in part. 


Jupce Wuire, not sitting. 





Smitu v. WiGGINs. 


A debtor agreed with his creditor that a slave should be sold at a consta- 
ble’s sale, and purchased by the creditor; that the property might be re- 
deemed, and when redeemed it should belong to the son of the debtor as 
a gift from hisfather. It was held: 

. That the delivery to the creditor was a sufficient delivery to the son to 

constitute a valid gift by parol, and that when redeemed, the property 

belonged to the son. 

That the father, having no interest, was a competent witness to estab- 
lish the agreement, in an action by the son against the creditor. 

That a sufficient amount of hire, received by the creditor, redeemed 
the slave under the contract. 

In detinue against one sued individually, it is no defence that the de- 
fendant is an administrator, and that the conversion was by him only as 
such, and jointly with a co-administrator who is not sued. 

The jury are to determine the value of the property. and where it was 
not proven, to sustain their verdict, it was held they might lawfully have 
drawn the inference of the value from proof of the price of the hire. 


sae 


29 
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Tuts was an action of detinue for a slave, tried before 
Judge Taylor, in Franklin Circuit Court, at September 
term, 1828, in which W. W. Wiggins was plaintiff, and 
J. Smith was defendant. The plaintiff recovered the 


slave, or his value, which was fixed at $450, and $218 for 


the detention. 
The errors assigned by Smith in this Court, arise on a 
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bill of exceptions taken by him in the Court below, by 
which it appeared that Wiggins proved that the negro in 
controversy was formerly the property of his father, and 
that he, the elder Wiggins, and James Smith, the father 
of the defendant below, agreed that the negro should be 
sold to pay a debt due from the elder Wiggins to the elder 
Smith, and that the hatter should purchase the negro; that 
if Wiggins, the elder, should redeem the slave by pay- 
ment of the purchase money, then Smith should give him 
to young Wiggins. It was also proved, that the object of 
the agreement was to save the negro for young Wiggins; 

that Smith. thé elder, purchased the negro at a sale by a 
constable, who had several executions; and a bill of sale 
made by the constable to him, was given in evidenee. It 
was proved that Smith, the defendant below, and one Ho- 
gan, were the administrators of the elder Smith, who had 
died, and that the negro came to their possession jointly, 
by virtue of their administration, and that a demand of 
the property was never made until after they had admin- 
istered, and that all his acts of ownership or control of the 
negro, were with his co-administrator, in their capacity of 
administrators. No proof was given of the value of the 
slavé, except that during two years, Smith the intestate, 
had hired him out for $125 each year. Wiggins proved 
a payment by the hire of the negro, of the amount the in- 
testate had paid for him at the constable’s sale; and that 
the intestate frequently said he intended that the younger 
Wiggins should have him. 

The defendant below objected to the evidence of the 
plaintifl’s father, as being incompetent from interest, and 
also objected to any parol evidence of the agreement be- 
tween the fathers of the parties litigant. These objec- 
tions were overruled. He then moved the Court to in- 
struct the jury that the action could not be sustained 
against him, if he only possessed and controlled the ne- 
gro in conjunetion with Hogan, and in their capacity of 
administrators; also that unless the plaintiff had proved a 
delivery of the property at the time of the gift, that the 
verdict should be for the defendant; and farther, that if 
they believed the agreement to give the negro was verbal, 
and without delivery, the parol gift, to take effect in fu- 
ture, upon conditions, was void. All these instructions 
were refused, and the Court charged the jury, that if it 
was agreed between the fathers of the two parties, at the 
time of the sale of the slave, that if he should be redeem- 
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ed, he should be given to the plaintiff, that there was a sy7,y i920, 


sufficient consideration to support the gift. There were 
further exeeptions to the admission of evidence, and to 
the refusal of the Court to give instructions. as requested, 
but which are substantially embraced by the foregoing. 


Woo.princGE, for the plaintiff in error. 
McCuvna, for the appellee. 
The cause was submitted. 


By JUDGE SAFFOLD. Inexamining the accuracy 
of the opinions of the Circuit Court in the admissions 
ef evidence, and the instructions to the jury, given and 
refused, it may be remarked, as to the competency of the 
elder Wiggins, who, it may be inferred, gave evidence 
fur his son, that though the former h: ad been the prior 
owner of the slave, and both parties claimed to have de- 
rived tithe through him, yet in this contest, he does not 
appear to have had any pecuniary interest; he could nei- 
ther gain nor lose by the event of the suit. ‘The judg- 
ment could not in any event be used as evidence for him, 
nor could ét be used as evidence against him, in the event 
of a decision in favor of Smith against whom he testified. 
As respects the objection to the parol evidence, it is suffi- 
cient to say, if the gift was executed, there can be no legal 
objection that it was done by parol; whether or not it was 
consummated by a delivery, in the legal acceptation of 
the term, will depend on the view to be taken of that 
branch of the case. 

To constitute a valid gift either inder vivos or causa 
mortis, there must be an actual delivery so far as the sub- 
ject will admit of it. “It must be secundum subjectam 
materiam, and be the true and effectual way of obtaining 
the command and dominion over the subject. 

If the thing be not capable of actual delivery, there 
must be some act equivalent to it. The donor must part, 
not only with the possession, but with the dominion of 
the property. This rule is the same both at law and in 
equity. 

The question here is, whether, according to the subject 
of the gift and the situation of the parties, there was a 
delivery as far as the circumstances would admit of it, or 
that which was equivalent to a delivery. The slave hav- 
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ing been levied upon by virtue of executions, as the pro- 
perty of the elder Wiggins, and the money to be made 
being due to Smith the intestate in his iifetime, it was 
contracted and agreed between the two, and by a reason- 
able inference, in the preserce and with the assent of the 
younger Wiggins, that Smith should become the purcha- 
ser of the slave at the constable’s sale; that under the pur- 
chase he should enjoy the pessession and use of the pro- 
perty, until he should be thereby paid=the sum due him, 
or in other words be refunded the amount for which he 
should bid him off; that this being don@-and the lien satis- 
fied, the slavewhould th@m be delivered over to young 
Wiggins asa gift from his father. to him. From the cir- 
cumstances it is evident the parties contemplated a sale 
at only the amount due Smith, or other sum less than the 
value of the slave. ‘That this arrangement reconciled 
Wiggins, and probably his son, to the sale, and induced 
them to decline any efforts to raise the money, or other- 
wise prevent the sale; also that it was agreed and under- 
stood by all the parties that the ultimate title to the slave 
should rest in the younger Wiggins, by virtue of the con- 
stable’s sale, if purchased by Smith, subject only to the 
satisfaction of Smith’s lien, by means of the hire. That 
the possession to be taken by him, after biddimg off the 
property, was to inure to the benefit of Wiggins the 
younger, after which his father was to have no control or 
dominion over it; nor does it appear that he ever exercis- 
ed any. ‘Then so soonas the purchase was made, and the 
possession changed according to the agreement, the 
change of title or interest, as between the elder Wiggins 
and his son was consummated.“ It must be inevitably 
so in the absence of any proof of subsequent dissent by 
the former, or the interposition of any adverse claim in 
favor of any one, other than Smith, who had explicitly 
contracted to that effect. It is true the parties could have 
effected a similar object without the sale by the consta- 
ble, but no other course would have been less exception- 
able. If it was their design to place the residue of the 
interest in the slave beyond the control of the elder Wig- 
gins, or even to secure it against his creditors, if any re- 
mained, (but which does not appear,) this circumstance 
could not impair the force of the contract, between the 
parties, and previous to it. Or if the elder Wiggins from 
motives of paternal regard, wishing to give to his son 
whatever interest might remain of the slave, after paying 











































SUPREME CCURT OF ALABAMA. 


his debts, preferred giving publicity to the sale, and al- 


lowing all who wished an opportunity to bid for him, nowy 


one could have a right to object, the public was thereby 
informed that ihe old man could no longer contract on the 
credit of this property. 

To Smith it is presumed to have been a matter of per- 
fect indifference, whether, after his claim was satisfied, 
the slave should be delivered to the plaintiff, or his father. 
The transfer of this interest is analogous to the grant of 
the remainder, in real estate, to take effect and be enjoyed 
after the expiration of a particular estate created in the 
same. The remainder man is entitled to the benefit of 
the possession delivered to the tenant of the particular 
estate, and hereby the common law requisition of livery 
and se‘sin is complied with. The situation of this pro- 
perty, fettered as it was by the executions, would not 
admit of more effectual delivery. How far this doctrine 
would apply to a contest in which the rights of creditors, 
or bona fide purchasers without notice are involved would 
be a different question, but it is one which need not be 
examined on this occasion, as nothing of the kind is made 
to sppcear. 

The agreement between the parties that the property 
should be exposed to sale on these terms, when for ought 
we know, it could have been avoided; the remuneration 
for his debt or purchase money, which Smith agreed to 
accept in satisfaction, and has actually received; together 
with the probable fact that the purchase, according to an- 
ticipation of the parties, was effected by Smith at much 
less than the value of the slave, is a sufficient considera- 
tion to sustain the contract. Such are the reasons I offer 
to shew there was no error in the instructions to the jury 
on this point. And thoughit may have happened by the 
death of the slave shortly after the purchase by Smith, 
that he would have lost the amount bid for him, this pos- 
sibility of loss furnished no reason for rescinding or mod- 
ifying the contract, voluntarily entered into between the 
parties, especially after it is ascertained that no loss has 
occurred; moreover, it is to be remembered that had the 
purchase been for Smith’s exclusive benefit, it would 
likely have been at a higher price, and there would have 
been no less danger of death, and the consequent loss of 
the property. As respects the value of the property, it 
seems there was no evidence, except the price at which 
the slave hired, for two years. ‘This though vague fur- 
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JULY 1830, ished dafa from which the jury could form some opinion 
of the value, and as they have done so, no objection to it 
Smith = can be available in error. 

The only remaining point necessary to be considered 
is, whether the Court erred in refusing to instruct the 
jury that the action could not be sustained, against the de- 
fendant, if he only possessed and controlled the slave, in 
conjunction with Elogan, and in their capaeity as co-ad- 
ministrators. ‘The evidence shews a demand of the pro- 
‘perty made on the defendant, and a refusal by him to de- 
liver. The verdict connected with the nature of the ac- 
tion ascertains by legal intendment, that the slave was in 
actual possession when the demand was made. It was 
not required of the plaintiff to ascertain in what capacity 
the defendant professed to hold his property, or who 
‘claimed a joint control or interest in it. He sued, charg- 
ing the defendant, not in his representative, but individu- 
al capacity, as he had a right todo in relation to any one 
having his property and refusing to deliver it. 

A majority of the Court concur in the opinion that 
there was no error in the judgment in the Cireuit Court, 
and that the same be affirmed. 


v. 
‘Wiggins. 








} 


Judgment afirined. 


Jup@r Tartor, not sitting. 





Brown v. Masspy. 


1. To an original attachment, the defendant may plead in abatement, tra- 
versing the grounds of complaint relied on for the issuance of the at- 
tachment. 

2. The act of 1814 concerning attachments relates only to attachments 
issued by and returnable before Justices, and not to attachments retura- 
able to Courts. 

3. Toa plea, the plaintiff replied and issue was joined, at an after term, 
and while the issue was before a jury. but before their retirement, the 
Court allowed the plaintiff to withdraw his replication and to demur to 
the plea. Held, that the Court might exercise such discretion. 


AN original attaehment was issued by a Magistrate in 
Perry county on the 5th of February, 1827, against the 
goods and chattels of Isaac Brown on the complaint, made 
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on affidavit, of Oliver Massey, “that the aforesaid Isaac yyzy reso, 


Brown is removing himself and property out of the coun- 

ty of Perry privately, so that the ordinary process of Jaw — Brown 

cannot be served on him.’’ The attachment was levied Seanat. 

on anegro. At April term, 1827, the defendant moved —— 

tu quash the proceedings for irregularity; the motion was 

overruled, and he then filed a plea in abatement, averring, 

“that he was not at the time of the issuance of the at- 

tachment, or at any other time before or since, removing 

himself and property privately from the county of Per- 

ry.”? "The plaintiff filed to this plea a general replica- 

tion. At the fall term 1827, the issue was submitted to 

a jury, who did not agree in a verdict; a mistrial was en- 

tered and the cause was continued. At May term 1828 

the issue Was again —— * a jury, but before any 

evidence was introduced, the plaintiff asked and obtained 

from the Court leave to withdraw his replication, and to 

anne 3 to the defendant's plea in abatement, and the Court 
stained the demurrer. Leave was given to the defend- 

ant to plead over, and he then offered another plea in 

abatement for defects in the proecedings, and also submit- 

ted corversd Pee to quash, which being overruled, and 

he declining to plead further, judgment was given for the 

plaintii® for the amount appea wing due on the note of the 

defendant which he prod uced. 

Brown here assigns for error; Ist. that the Cireuit Court 
wrongfully overruled the motion to quash; 2nd. that the 
Court erred in permitting the defendant below to withdraw 
his replication and to demur to his plea, and Srd. that the 
demurrer was wrongly sustained. 








P. N. Wison, for the appellant. The motion to quash 
should have been sustained. The affidavit states that the 
defendant is remov ing himself and property out of the 
county; this is insufficient. The statute of 1814,¢ re- aLawsofAle 
quires that it shiuld pet that the removal contempla- P 
ted should be out of the State; so does the act of 1827, 4 6 Acts of 1827 
The essential requisitions of the statutes are therefore not ?*” 
complied with, and it was not a proper case for an attach- 
ment. Again, the condition of the attachment bond is 
that the plaintiff and his security should be liable in case 
the plaintiff should fail in prosecuting bis attachment to 
effeet, whereas the statute requires the condition to be 
much broader, that he shall Aegon: his attachment to 
effect and satisfy to the defendant all damages occasioned 
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JULY 1930. by the wrongful or vexatious suing out of the attachment; 
so that. however vexatious the attachment might be if the 
Brown plaintiff can only succeed, he is protected. ‘The affidavit 
Massey. and bond were therefore entirely defective and the pro- 

ceedings should have been quashed. 
To sustain the second assignment of errors, we rely on 
a 1. Mason's the cases of Hughes v. Blake ,4 and of Otis v. Watkins. 6 
Rep. 515 They settle the doctrine, that if a party chooses to waive 
oe Cranch his legal rights, and take issue on an improper plea, the 
Court will not aid him after he has submitted his case to 
ajury. There is a distinction between an immaterial and 
¢ 1. Chitty’s an informal issue.¢ Where issue is taken on a plea which 
Pl. 631. does not go to defeat the action, the Court will award a 
repleader; but if the plea be simply defective in the man- 
ner of pleading, and presents facts, which if proved would 
go to defeat the action, then the Court will not grant a re- 
pleader. Here the facts stated in the plea shewed that 
the plaintiff had no right to the action he had brought, 
and by replying, he waived all objections to the law of 
the plea, and relied on the facts. He is bound by that 

election. 

The question presented by the third assignment, whe- 
ther the plea in abatement was good, has never been de- 
cided in this Court. In Virginia, such a plea is esteemed 

é2 Hen. & 2 good one.? It is a clezr principle, that whenever a 
Munf. 308. statutory remedy is pursued, a party must bring himself 
strictly within it. ‘lhe extraordinary and severe reme- 
dy by attachment was intended to be given only in cases 
where a party is in fact absconding,removing or secreting 
himself and property. If the fact does not exist, the 
plaintiff has no right to that action, and it is a fraud for 
him to attempt to use it; therefore the defendaut should 
be allowed to shew that such is the ease, and it is a suffi- 
cient defence. <A party must not only have a good cause 
of action, but he must proceed in a lawful form of action 
to recover it, else his action is liable to be defeated. ‘This 
bears a very strong analogy to the cases where a citizen 
of this State is sued out of the county of his residence 
and freehold, which is prohibited by statute; and it is eve- 
ry days practice in those cases to plead in abatement, the 
residence and freehold where a party is sued in a wrong 
county. ‘The cases are precisely analogous, and stand up- 
on precisely the same principle. The same rules should 
be applied, and an uniformity of practice should be adopt- 
ed in all similar cases. 


———— 
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If our first and third assignments of error are overrul- syry 1930, 
ed, this singular state of things may occur; that is, a plain- 
tiff may in any case whatever seize the property of a par- Brown 
ty, where there is no pretence whatever that he is about saat. 
to remove or abscond, in open and bold defiance of the 
statute; for, if the defendant cannot plead in abatement, 
the falsity of the allegation that he was absconding, and 
cannot quash the proceedings on account of the objections 
we have stated, the plaintiff must prevail in his action; 
and if he does so, he is by the very terms of his bond 
relieved from all liability on that obligation, for he has 
prosecuted his attachment to effect. So the defendant 
would have been unlawfully proceeded against, but would 
have no possible remedy to prevent it or obtain redress. 











Arkin and Stewart, for the defendant in error. Our 
proceedings were under the statute of 1807, and the affi- 
davit and bond are strictly in accordance with that statute. 
The appellants endeavord to subject us to the requisitions 
of the statute of 1814, which relates solely to attachments 
returnable before Justices of the Peace, which has nothing 
to do with this case. The motion to quash was therefore 
properly overruled. 

There was no error in permitting the plaintiff to with- 
draw his replication and to demur. The Judge who tried 
the cause below, was of opinion, when the matter of the. 
plea was disclosed to him, that it constituted no defence to 
the action; of course he was bound under his opinion of 
the law, to have given judgment for the plaintiff, even 
though the jury should have found the pleatrue. The is- 
suc then certainly was immaterial, and it was unnecessary 
to try it; it would have been an idle consumption of time. 
It is perfectly competent for the Court to exercise its dis- 
cretion in relation to the issue, and to allow it to be framed 
soas to meet the views of the Court as to the law.¢ The a Robert's on 
matter of law had never been befere presented to the Court; Fraudulent 
no previous decision in the cause was disturbed or altered; ces, 642. 
therefore the question was still open for adjudication. This 
Court has decided, that an amendment may be made in 
the pleadings after a mistrial or a new trial;? and the deci- 
sion of that principle is conclusive of this question, for if 
an amendment may be made, an entirely new issue can 
thereby be presented. The authorities cited to shew that 
we were precluded by replying to the plea, we think can- 
not be recognised as sound to establish that principle; they 


1 Stewart. 
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JuLy 10 «¢#tnnot be reconciled with the decision of this Court cited 
(~~ by us; if they could be considered as going the extent con- 
Brown tended for. If indeed they could be so considered, they 
Massey. Would establish a very arbitrar y and dangerous doctrine. 
-—— But in point of fact, there was no issue joind, for the de- 
fendant had filed no ‘similiter, so our replication was still 
unanswered, and therefore could be withdrawn. 

As to the plea, we conceive it was bad, and contained no 
matter of defence. For all the purpose of the action, the 
affidavit must be considered as true, for — the attach- ‘ 
ment has compelled the party to appear in ‘Court and an- 
swer the demand, it has performed its Anes it is then 
Junctus officio. ‘The fact is not traversable in this action; 
the parties have nothing more todo than tu try the merits 
of the cause of action. The statute did not contemplate 
thisremedy for the improper use of the process of attach- 
ment; it has provided another remedy and other safeguards 
deemed adequate to prevent an oppressive use of it. The 
party must swear that the affidavit is not sued out for an 
improper motive, and must give bond and security. “The 
remedy is on the bond. ‘The law giving one remedy by 
implication, that is the one intended, and others cease. An 
affidavit for bail is conclusive, and cannot be traversed; 
the remedy for an improper use of itis by anaction. ‘The 
facts sworn by the party are conelusive to arrest and de- 
tain the body of the defendant in the one insianes, and his 














goods in the other, to compel him to appear and answer 
In North Capetinn, it has been de te rmined that such a plea 
@ 1 Haywood, is had, and that the remedy is on the bared: @  Suchaplea 
s does not come within the proper prineipies ef a plea in 
abatement; they are always considered with greet rigor | 
and strictness, beeruse they are merely dilatory, and do 
not dispose a the merits of the controversy between the | 
parties. A p! cain abatement must always allege some bew 


fact in the record, to i: ypaira right set up on the other side; 
but here is only a travers se of the plainuil’s aregotion. 
Besides, a sufficient objection to it is, that it alleges a ne- 
gative, which cannot be prove a, and therefore ti the 
burden of the proof on the platutif! ‘Phis is not the office 
of a plea in abatement. The plea in itself is not good, 
strictly speaking; it alleges that the defendant was not re- 
moving “himself and his property ;’? itrequires the plain- 
tiff to prove too much affirmative matter to overcome it. b 
He might be removing himself “or’? his property, and 

in cither cause he vould be liable to attachment, and still 
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under his broad negative plea, he would escape his real lia- 
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bility, tale ss the plaintiff proved he was removing both .7v ~~/ 


himself and his property. Such pleas as this have been 
generally considered bad in our Courts, and we believe 
the doctrine to be correct, that the truth of the affidavit 
for au attachment cannot be traversed. 


Gonpon, in conelusion. In proceedings by attachment, 
the Courts act under statutory authority, and their pie 
diction ts pisasted to such particular cases as are within the 
attachment law. It isa question of jurisdiction, precisely 
similar to the jurisdiction of the Federal Courts, which is 
limited by statutes, and whenever it is shewn to a Court 
that it has no jurisdiction, no matter in what way or when 
it appears, it will dismiss the cause; and the proper way 
to shew a want of jor isdiction, is by plea. The argument 
of the appe IIee assumes too much; under their view, it is 
immaterial whether a party absconds or not, if the plaintiff 
will only swear that he has, it is, they say, all sufficient. 
‘The Couris are extremely rigid in eases of attachment, in 
serutinising the record, and in quashing for every defect, 
wherein the plaintiff has not brought his case within the 
Statute. Why this strictness in the proceedings, and yet 
an utter d lisregard of the real facts out of the record. The 
real liability or not to the process of attachment, is the 
main thing to be investigated, and that rests upon the truth 
of the facts alleged. ‘Then they should be suffered to be 
investigated. It would be exceedingly rigorous to exclude 
the truth, and give a remedy upona f: alse assertion. The 
authority of the decision in Virginia is better than that of 
North Carolina, it is more reasonable and just. It is sup- 
ported by the decisions of South Carolina.¢ In relation 
to the attachment laws, we have heretofore followed the 
decisions of Virginia; Woods v. Shirley was ruled on the 
authority of a case decided there; we have ina great mea- 
sure already adopted the same constructions as they have, 
and we believe their decisions to be the best authority on 
the subject. 


By JUDGE CRENSHAW*. On consideration, we 
are satisfied that the act of ISL: 4,is for the government of 
Justices issuing attachments returnable ond triable before 
themselves, and that the proceedings in the present at- 
tachment were had under the act of 1807; the affidavit 





“Note. This cause was argued at a previous term, and re-argued at 
the present term. 
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and consition of the bond are in pursuance of the requi- 
sitions of the last mentioned act. We are therefore of 
opinion that the Court below did not crr in refusing to 
quash the proceedings. 

At any time before the jury had retired with the case, 
it was competent for the Court in its discretion to permit 
the plaintiff to withdraw his replication, and to demur to 
the plea. There was therefore no error committed by 
the Court below in allowing this to be done. 

But the main question to be settled is, was the plea 
good in abatement, and should not judgment on demurrer 
have been for the defendant? The aflirmative of this 
proposition is certainly true. In the ease of Muniz v. 
Hendly, it is said that a plea in abatement shews cause 
to the Court why the defendant should not be impleaded, 
or if impleaded, not in the present manner and form. It 
was also held in the same case, that though the writ ought 
to be quashed on motion, for defects apparent on the face 
of the proceedings, yet they were pleadable in abatement. 
But if the abatable matter did not appear on the face of 
the proceedings, as in this case, it s should be presented bya 
plea in abatement. It was further determined, that a plea 
denying that the defendant was removing, &c., u suflicient- 
ly pleaded, would be a good ple ain abatement to quash 
the writ of attachment. This is pre cisely the 1¢ case now 
under consideration, and from puthar ity as well as on 
principle, the matter was we ‘Il pl ere d ond judg ment on 
demurrer should have been for the defendant. [t will be 
readily seen, that the decision in the case of Alaniz v. 
Flendly isin conflict with the decision in the case of Oneal 
vs. Owens, reported in Ist Haywood. But as far as 
authority ouglit to govern, it is believed that the legal re- 
putation of such men as Tucker, Roane and Fleming who 
then presided in the Supreme Court of Virginia, is enti- 
tled to more credit than that of the Judges who presided 
in the Courts of North Carolina when the case was there 
decided. We are inclined to follow the Virginia deci- 
sion, because we think it well supported by law, reason 
and justice. 

A majority of us are therefore of opinion, that on this 
ground alone, the judgment must be reversed, and the 
cause remanded. 


Jupces Lirscoms and Wuirr, dissenting. 


Jupcr Tar.or, not sitting. 
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HTannis, ef al. v. Carren’s Administrators, et al. 

1. Where a vender of fntfe hes made fraudulent representations of 
title, the ve: e 1 Li equity, to a@ reecisior of the contract. 

2. But where the pu er bins i f the title of the vendor, and the 
vendor completes bis e berore the vendee becomes entitled to a con- 
veyzmee, he cannct object that the vendor lad uo title at the time of the 
sale. 


3. A purchaser of an estate, under circumstances sufficient to put him on 
the inquiry, is considered as affected with notice of an incumbrance. 





- 4, Possession of land is such a circumstance, as should put a party on the j 


inquiry. 
5, And the pendetcy of a suit, involving the title to an estate, is sufficient 





t ad . . 
6 parties interested, should properly be | ght before the Court. But 
.ihe re I the riglts of a partic nular party counet be gunpecly 
determined, as to him, the bill may be dismisse 1 without prejudice. 

. No decree can b lered in i r ofa defendant, who answers merely, 
ex for costs, If he seeks a decree against the complainant, he must 
rise a ¢ s8 Dili 

, Oua lfor an injunction. a deeree for the defendant can direct execu- 
tion to issue only acainst the defendant in the execution and his sureties, 
but net against another rty tothe contract. 

9, In the absence of proci, the auswer of a defendant when responsive, 
must be ®.. ! H ; 


rs cause was brought here from the Circuit Court of 





Niadison ecunty, by appeal to reverse a final decree ren- 
dered in that Court, on the Chancery side, at November 
term, 1828, by the Honorable Sion L. Perry. The facts 
and circumstances developed by the several bills, answers, 

ibits and depositions, are summed up and recited in the 
opinion delivered in this Court, as follows - 


‘I he bill was exhibited on the 2nd of a a 1820, 
' obtaining a antiann and rescinding 





a conti ‘ot. aaaieil into 1 George W. Harris and 
Willia oa WF, Harris, with Peatatee .cwman. 


J i 
It appears that on the Srd day of October, 1818, New- 
man and the Harris’ entered intoa written agreement, by 
which the former agreed t o sell to the latter, one hundred 
and twelve and one “half acres of |: and, si tuated in the county 
of Madison, to be paid for thus, viz: $500 on the first day 
of January, 1819; ites on the first day of January, 1820; 
$1000 on the first day of January, 1821; and by the con- 
veyance of a lot of * ground situated in Huntsville, to be 
made on or before the first day of November, 1818. On 
full payment being made, Newman was then to make a 
complete title in fee simple to the Harris’. 
The written agreement, after descr bing the land by its 


‘ 
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location, contains a recital in these words: «Which (mean- 
ing the land) by partition made by the commissioners for 
that purpose only appointed, was allotted to the wife of 


Carter's ag. Thomas Hubbard and to the wife of said I’rancis New- 
ministrators man, two of the hcirsand children of the late William 0. 


et al. 


Murray, the part or lot of said Hubbard having been by 
them only conveyed to said Newman, &c.”’ 

It is alleged that the title to a part of said land was in 
the wife of Hubbard, who refused to convey to Newman 
or the Harris’, and that the said Newman atand before the 
sale, falsely and fraudulently represented to them, that he 
had a good and sufficient title thereto. 

It is also stated that a judgment has been recovered 
against William W, Harris on the note of $750, by Thomas 
J. Carter as assignee thereof, in the Cireuit Court of Madi- 
son; and that Messrs Beirne and Patton have become thie 
holders of the note of $1000; that the note of $590 has 
been paid, and the lot conveyed to Newman, pursuant to 
the agreement of purchase. The precise period of time 
when the Harris’ discovered the alleged defegt of New- 
man’s title, does not appear; they however state that they 
discovered it before the note of $750 became due. 

The bill concludes with a prayer, that the judgment in 
favor of Carter be enjoined; that Beirne and Patton be 
enjoined from instituting a suit on the note of which they 
are holders; that the contract with Newman be rescinded; 
and that he refund the five hundred dollars paid him and 
reconvey the lot conveyed him upon the footing of the 
purchase. 

Newman in his answer, denies any misrepresentations 
as to his title, and avers a full and correct disclosure of it 
to the Harris’ at and before the sale. The respondent also 
states that he had at that time a bond for the conveyance of 
title from Hubbard and wife, pursuant to which, on the 
9th January, 1821, they convey a complete title in fee 
simple to the portion of land to which they had title; and 
that respondent and his wife on the 15th February there- 
after, made a sufficient conveyance in fee simple to the 
Harris’, both of which conveyances he tendered to their 
attorney, before they had paid the purchase money or de- 
manded a title. Copies of which are exhibited with the 
answer, and seem correctly executed and proved. 

Beirne and Patton in their answer, admit that they are 
proprietors of the note for $1000; that they became such 
in April, 1819; but before they purchased it, they learned 
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pon inquiring of George W. Harris, that there would be jyzy 1239, 


no objection to its pay ment at a , and that a part\"v— 


has been paid; which facts are proved by a deposition, Harris et al 

taken at the instance of these respond lents. Cina Ad- 

It further appears, that on the 15th day of May, 1822, wr 
etal. 





, 
the Iarris’ filed a “supple “mental bill, setting forth that 
abe ut the-———-day of June, 1821, the land sold them by 
Newman, and about which this controversy is, was sold 
under an execution, issued on a judgment obtained in Oc- 
tuber, 1S19, by one Waddy Tate, in the ey Court of 
Maison; that at such a sale, the said ‘Tate became the 
purchaser, and had obtained possession of the land; in 
wh: it inanner it does not appear. 

‘Tate answers the amended bill; protests against being 
eompelled in this controversy to litigate his rights, and in- 
sists that he was a fair purchaser for a valuable considera- 
tion, without notice of the prior purchase of the complain- 
ants, 


It also appears from the pertnds § hat William W. Lar- 


vt 
ris, one of the complainants, and Thomas J. Carter, one 
of the defendants, have died, since vos commencement of 
this suif; that as to the former, the suit has been revived 


in the name of Patrick a his administrator; and as 


to the fatter, ia the name of John R. Elliott, his adminis- 
trator; and that the prese ‘a partion to the cause are George 


W. ilarris and Patriek Austin, administrat tors of W illiam 
W. Harris, deceased, complainants; and Franeis Newman, 


Beirne and Patton, Waddy Tate, and John R. Elliott, ad- 
ministrators of ‘Chomas J. Carter, deceased, defendants. 

Iclitott answers the sie “ »yplemental and amended 
bill, by denying a knowle dg e of the several matters charg- 
ed therein, The record discovers no order making Elliott 

party, until after the final deeree rendered, but at the 
same term of the Court; ‘nor docs it shew any objection 
tothe manner of his coming in. 

By the final deeree, Elliott is to have the benefit of this 
judgment at law, recovered by his intestate, by execution 
against Austin de donis inlestatis. A decrce is also ren- 
dered for the amount of $750, and interest from the time 
the note for that sum fell due, against George W. Harris. 
A deeree is rendered in favor of Messrs Beirne and Pat- 
ton, for the amount of the note and interest, of which they 
are proprictors; and it is further decreed, that ‘Tate take 
nothing by his purchase of said land; ; nd that the com- 
plainants pay all costs. 

















236 CASES DETERMINED IN ‘TIE 


‘yuLy isso. . From this decree the complainants, and also Tate have 


vm appealed tu this Court. 


Harris et al 


v. , . ’ 
Carters Ad- Hopkins, Branpon and Iivrcuison, for the appellants. 
ministrators 
et al. ; . 
aaa McCuiurcne and Trornroy, for the appellees. 





This cause was argued at the last term and held under 
advisement till this term. 


By JUDGE COLLIER. The questions offered for 
our examination are these: 

Ist. Are the Harris’ entitled toa recision of their con- 
tract with Newman? 

2nd. If they are compellable to perform their contract, 
is the decree rendered below erroneous? 

Ist. Itis the acknowledged province of equity to re- 
scind contracts, on the apniication of either the seller er 
purchaser, when a proper case is offered for its interfer- 
ence. It would be unprofitable here to consider the 
ous causes for which contracts may be reseinded; as the 
only one which it is pretended exists, is fraud on the part 
of Newman, in misrepresenting his title to the Harris’. 

It is certainly a correct rule, that one who has purchased 
an estate under the influcnee of the fraudulent represen- 
tations of the seller, may rescind the contract, and re- 
eover back the purchase money if paid, or avoid its pay- 
ment if unpaid. But a purchaser, with a knowledge 
of his vendor’s title, cannot objectthat he had no title at 
the time of the sale, if he efterwards consummate his title 
before the vendee has performed the conditions on which 
he is authorized te demand it. Let us inquire whether the 
facts presented by the record may not be brought within 
the operation of the rule as thus qualitied. 

It may be remarked, that no testimony was cilered by 
the appellants, Harris and Austin, to sustain the allegations 
of their bill. ‘The agreement of sale recites that Hubbard 
and wife have “duly conveyed” their portion of the land 
to Newman. And did it appear that Newman had neither 
an equitable nor legal title from Hubbard and wife, the 
misrecital might well be considered such a suggestio fulsi, 
as to have authorised a recision of the contract on a timely 
application. But it has not been made to appear that New- 
man had not an equitable title, he admits that he has not a 
legal one, and states that he had a bond for a conveyance 
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of title from Hubbard and wife, at the time the agreement jyzy 1830. 
was entered into. Taking the answer of Newman, so far 
as it is responsive to the bill as true, the infe rence is fair, Harris et al 
that by the words ‘duly conveyed,’ 2 was meant the bond Carter's Ad- 
of Hubbard and wife for title. ministrators 
The alleged misrepresentations as to Newman’s title, ins 
are positively denied in his answer, which in the absence 
of proof, must be -taken as conclusive upon that point. 
The two specific grounds relied on why the contract 
should be rescinded, (1st.) the misrecital in the agreement 
of Newman’s title; and (2nd.) the fraudulent misrepresen- 
tations in regard thereto, being negatived, as it is conceiv- 
ed, sufliciently by his answer, the appellants, Harris and 
Austin, cannot claim a recision for any matter existing an- 
terior to, or _ out of the agreement. Nor is it be- 
lieved that they are entitled to relief for any cause accru- 
ing subseqt aenily. A title was acquired by Newman of 
Hubbard and wife, before they had demanded, or by the 
terms of the agreement, were authorised to claimit. And 
there being an entire failure to establish the fraud com- 
plained ef, no cause is made out for the interference of 
this Court 
We have not considered whetier the purchasers are 
placed in a situation more unpropitious to relief, from the 
circumstance of their notes to Newman, being transferred 
bona fide, and without notice of any objection to their 
consideration. That question opensan ex tensive field for 
Inquiry ja this country, upon which, as it is untmportant 
to a decision of the case, we decline entering. 
2nd. The deeree is proper in directing the injunction 








against Elliott’s intestate to be dissolved, and execution to 
issue against Austin, de bonis infestatis; bat in awarding 
exccution ag unst George W. Harris, for the purpose of 


satisfying this judgment, the decree Is certainly erroneous. 
The judgment is rendered against William W. Harris, and 
the execution must pursue it. It therefore follows, that a 
decree which directs execution to Issue against other per- 
sons, than the administrator of the defendant in the judg- 
ment, and the securities in the inju inetion bond, cannot be 
sustained. And itis only by force of the statute of 1825, 
that these latter are made Jiable to execution. 

Nor was it competent for the Court below, to have ren- 
dered a decree in favor of Beirne and Patton, for the 
amount of the note and interest, which they held by as- 
signment from Newman. They had exhibited no bill 
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asking the coercion of its payment; and upon their answer, 
they are only entitled to a decree for costs. If one who 


ions al is made a defendant in Chancery would obtain relicf against 
Carter's Ad- the complainant, his remedy is by cross bill; when the 
ministrators answer has responded to the bill, it prays that the defen- 


et al. 

















al Atk. 490: 


dant may be dismissed with his costs; and this is the only 
prayer which itis competent to embrace in the answer. 

With regard to the propricty of making Tate a party, 
it may be remarked that all parties interested should be 
brought before the Court, that all interests involyed may 
be adjudicated, and litigation cease. ‘Tate wasa party in 
interest remotely, if not immediately, and was properly 
before the Court. Yet the amended bill of the appellants, 
Ifarris and Austin, making him a party, and his answers 
are so succinetty and loesely drawn, as not to enabie the 
Court, in the absence of proof, to rende a definitive de- 
eree thereupon. ‘The proper disposition of the ars mak- 
ing Tate a party, is to dissmiss it w ith out prejt ucdice. It 
is not however proper that the appelices should be delayed 
in a decision of their respective interests, and espe cially 
as the record discovers enough to shew that the equity 
of the appellants, if preserved, is paramount to that of 
Tate. They howeve: may have done er omitted to do 
some zct, by which ‘late has gained a legal a - intage; if 
they have, their supineness or overween ing soticitude to 
be reliev el from a contract, which the depreci: lation in the 
value of property has rendered disadvantageous, cannot 
prejudice the dona fide assignees of their vender. 

When one purchases real estate under circumstances 
which should put him upon inquiry as to the title of him 
whose interest he purchases, he stands in the same situa- 
tion, as if he had actual notice of any ineumbrance upon 
it, or of any transfer of right. ‘The possession of the Llar- 
ris’ was acircumstanee which should have put ‘Tate u spot \ 
inquiry, and if he purchased while they or any one under 
them was in possession, their equity must prevail against 
him.@ 

Again, the purchase of the estate by Tate, pending this 
suit, in which the title was litigated, is presumptive notice 
that Newman had previously parted with his interest in it. 

“For if a person purchases an ate pending a suit, in- 
volving the question of title to it, he will be considered 
to be a purchaser with notice; although he were no party 
to the suit. ‘This rule is founded upon wane idea, that as 
the pendency ofa suit isa transaction ina sovercign Court 
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of justice, all people are supposed to be attentive to what 
passes there.’’4 
As the view we have taken disposes of the case upon its 
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Harris et al 


. . . ° ae" . Vv. 
merits, we decline an examination of the remaining points Carter's | Ad- 


discussed, and direct the following decree to be entered: 
«‘This cause being argued by counsel, and due considera- 
tion being thereupon had, it is ordered and decreed that 
the decree of the Circuit Court be reversed, and the ori- 
ginal, supplemental and amended bills of the appellants, 
Harris and Austin, be dismissed without prejudice as to 
the respective rights of said appellants and the said Waddy 
Tate, and that the appellees, Beirne and Patton, have leave 
to proceed on the note of which they are holders. 

It is further ordered and deereed, that the appellee, John 
R. Elliott, administrator of Thomas J. Carter, have exe- 
cution of the judgment at law, recovered by the said Car- 
ter in his lifetime, against Patrick Austin, intestate, to be 
levied de bonis intestatis, and that he also have execution 
pursuant to law, against the securities in the injunction 
bond. It is further ordered, that the appellants, Harris 
and Austin, pay the costs incurred in this Court and the 
Court below, to be levied of Harris, de bonis propriis, 
and of Austin, de bonis intestatis.”’ 


Reversed and rendered. 





GREEN v. Fo.ey. 


The writ of error named the defendant individually, the record below de- 
scribes him as administrator, there being but one case, held, that the va- 
riance was not fatal. 


Tuts was a writ of error from Pike Circuit Court. Fo- 
ley, ‘‘as administrator of John Green,’’ sued Warren Green 
in debt, and recovered. Green sued out his writ of error, 
and the writ of error did not describe Foley in his repre- 
sentative character, but describes him individually merely. 


TuorineTon, for the appellee, moved to dismiss the 
writ of error, because the record filed does not correspond 
with it; insisting that there is no such case as the writ of 





ministrators 

etal. 

a Newland on 
Con. 506. 
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JULY 1830, error describes, the transcript produced, being an action 
(~~ between the parties, not individually, but wherein Foley 


Green 


¢. 
Foley. 





was plaintiff in his representative character. 


Gotprnwairs, for the appellant, produced an affidavit, 
shewing that there was but one action between the parties 
in the Court below, and that the ease referred to in the 
writ of error, was the same one of which the transcript 
was produced and filed. 


By LIPSCOMD, Cumr Justice. Weare of opinion 
under the circumstances of this case, that the failure of 
the Clerk to describe Foley, the plaintiff below, as ad- 
ministrator, is not such a variance as will be fatal. We 
therefore overrule the motion to dismiss, and the cause 
must be heard on the errors assigned. 


Motion discharged. 





rr | 
TomprckBEr Dank vy. Gopnorpn. 


1. To sustain an action against a Sheriff for a false return of 2/4. fa. it is 
! 


necessary to shew that there was a judgment to authorize the issuance 
of the 7. fa 

2. A memorandum, shewing the amount, parties and date of the award of 
judgment, sigued by the Clerk, is not a sufficient judgment fur that pur- 
pose. 


Tue President, Directors & Co. of the Tombeckbee 


Bank, brought an action on the ease returnable to the 
spring term, 1827, of Monroe Circuit Court, against 
James D. Godbold, as late Sheriff of that county, to re- 
cover damages for a false return, said to have been made 
by him, on a writ of frevi facias, issued from the oflice 
of the Clerk of the Cireuit Court of Washington county, 
on the 14th of November, 1823,. in favor of the plaintifis, 
against the goods and chattels of James Caller, deceased, 
in the hands of Winney Caller, his executrix, and against 
the goods and chattels of Robert Caller, Sen., Robert Cal- 
ler, Jr. Benjamin S. Smoot and Green D. Caller, for $5,- 
199 14. The execution was returned by the Sheriff ‘‘no 
property found:’’ whereas, the plaintiffs insisted that the 














SUPREME COURT OF ALABAMA, 941 


dlefendants had property liable to satisfy the demand. The suzy teso, 
cause was tried on the general issue plea, at October term, 
1828, before the Chicf Justice, and the plaintiffs produced a 
as evidence, a record of their recovery of the judgment v. 
on which their execution was founded, in which record Godbold. 
the entry of judgment is in the following words and 
figures, viz: 

Tombeckbee Bank ) 

v. 

Winney Caller, executrix of James Caller, 
deceased, Robert Caller, Jr. Robert Caller, 





Judgment at 
April term, 
1821. 


Sen. Renjamin S. Smoot and Green D. Cal- ! 
ler. J 
Judgment for $4,907 


00 
With interest up to April term, 122 68 








$5,029 68 

Interest from April term, 1821, till paid. 

Test: J. G. LYON, Clerk.” 

From the bill of exceptions, it appears that the Judge 
charged the jury, that in this kind of action, if there was 
no judgment to support the execution delivered to the 
Sheriff, the plaintiffs could not recover, whether the de- 
fendants had property or not; and further, that the above 
entry in the record was not a sufficient judgment for that 
purpose. 

The counsel for the Bank prayed in this Courta re- 
versal of the judgment which was rendered in the Court 
below against them, insisting that the instructions given 
to the jury were erroneous. 


IIrrcucock, for the appellants. 
Baasy, for the defendant. 


By JUDGE COLLIER. The points of law arising 
in this cause, are Ist. Was the production of a judgment 
essential to the plaintiffs recovery. 2nd. Does the state- 
ment copied from the record constitute a judgment. 

Ist. The action for the false return of an execution, is 
given as an indemnity to the plaintiff for any injury he 
may sustain by it. It would therefore seem that where 
no injury results from a return not true in point of fact, 
that the plaintiff is not entitled to recover. 

If awrit of execution issues without a judgment for its 
warrant, it may be quashed, because the party suing it 

31 
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JULY 190, OUt has not entitled himself to it. Yet so long as it con- 

tinues in force, it is a sufficient authority to the officer te 

Tombeckbee whom it is directed, for obeying its mandate. But if he 

4 should disregard its direction, it would be incumbent on 

Godbold. the party seeking to recover fora failure to execute it, to 

@ 3 Starkie’s Shew that the execution was issued under the authority of 
Ev. 1344. a judgment.¢ 

Though the action on the case is given by statute against 
a Sheriff for a false return of an execution, vet this statute 
can only be regarded as declaratory of the procedure. It 
does not profess to interfere with the nature of the action, 
and the principles which control it as a common law re- 
medy. It isan action sounding in damages, the measure 
and extent of which, must depend upon the circumstances 

& 2 Mason's of each particular case.6 Hence the plaintiff, to entitle 

a; = * himself toa recovery, must prove he has sustained da- 
mages, and to what extent, and in this regard, it would 
seem to differ very materially from the action of debt, 
which is more appropriately applicable as a remedy to cases 
in which the duty is certain. Soa motion under the stat- 
ute against the Sheriff, for a failure to collect an execution, 
which from negligence or some other cause he omitted, 
cannot be assimilated in all respects to the action on the 
ease. ut whether in such a proceeding, the production 
of the judgment can be required of the party making the 
motion, is a question upon which, as it is not involved in 
this controversy, we forbear to declare our opinion. 

With regard to the second point, we are of opinion 
that the statement offered in the Court below for a judg- 
ment, cannot be considered as such, but must be viewed as 
a mere memorandum of the Clerk, from which a final 
judgment could.thereafter be drawn up, which in the ab- 

\ sence of a disclosure by the record, we cannot presume 

¢2 Bibb 60.1 has been done.¢ Nor is proof of the writ of execution 

anal Rep- evidence of a judgment, as against the defendant who was 

Kennedy. a stranger toit.¢ A judgment is the act of the Court, 

@ Dong. 40. and should so profess to be, but this memorandum bears no 
evidence which indicates a judicial act. 

The plaiatiff having failed to produce a judgment au- 
thorizing the issuance of the execution, on which the de- 
fendant is charged to have made a false return, the judg- 
ment must be affirmed. 


Judgment affirmed. 


The Curzr Justice and Juncz Sarro.p, not sitting- 
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Bozuay ct al vy. Daavenax, Executor. 


3. Where a conveyance is mado with intent to hinder ordelay a creditor 


in the collection of, his debt, it is void as against the creditor, although 
on valuable consideration. 

2. Great inadequacy of price, though in general not of itself sufficient evi- 
dence of fraud in equity, yet when coupled with other circumstauces, 
is strongly indicative of it. 

3; Where notes were transferred fraudulently to a third person, the pro- 
per decree in favor of a creditor against the fraudulent holder is for an 
account of the amounts received, and the proceeds of the notes them- 
selves; but not for the nominal amouut of them on the supposition that 
they will be collected. 

4 The decree caunot embrace matter not charged in the bill, although 
warranted by the proof. 


On the 27th September, 1824, James H. Draughan, ex- 
ecutor of Robert Draughan, deceased, filed his bill in 
Chancery against Daniel Bozman, Philemon Bozman and 
Jacob Holiingsworth, in Monroe Circuit Court. The 
complainant in his bill charges, that at the April term 
next precceding, he recovered as executor, a judgment a- 
gainst Daniel Bozman for upwards of $3000, and against 
Philemon Bozman as his security for a lesser sum; that 
Daniel Bozman is the owner of four quarter sections of 
land, on which only one fourth of the purehase money 
had been paid to the government; and that he is. the pro- 
prietor of sundry recoverable demands, which had been 
transferred to Jacob Hollingsworth, for the purpose of 
defeating the complainant in the collection of his judgment. 
The bill also contains an allegation with regard to a negro 
slave, and a mare and colt, as being fraudulently conveyed 
from Bozman to Hollingsworth, but which by order of Court 
was stricken therefrom, so that the right thereto might be 
tried at law. Processof subpcenais prayed against Daniel 
and Philemon Bozman, and against Hollingsworth. The bill 
was taken pro confesso as to Daniel Bozman, but as to Phi- 
lemon there was no order for taking the bill for confessed; 
nor does it appear from the record that any of the parties 
have been served with subpeenas. 

Hollingsworth answered the bill, and states that he is 
the father-in-law of Daniel Bozman, and denies that the re- 
coverab!e demands which are charged in the complainants 
bill, as due by notes and book account have been fraudu- 
lently transferred to him by Daniel Bozman. He states 
that in February, 1824, he sold to Daniel Bozman, three 
quarter sections of land at eight dollars per acre, which he 
insists was its fair value, and that the contract was not 
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JULY 1830, Made wiih the view of defrauding any one, that only one 
fourth of the purchase money was paid to government, 
Borman etal which amounted to upwards of fifty and less than seven- 
Draughan. ty-five cents on the acre, but that he was to pay the resi- 
———— due notwithstanding the sale by him. The respondent 
further states, that he has collected between four and five 
hundred dollars of the notes and accounts received, and 
of those uncollected, he will not be able to collect more 

than one half. 

Much testimony was taken by the defendant, from 
which these conclusions may be drawn; that in February, 
1824, Bozman transferred to Hollingsworth his notes and 
books of accounts, amounting to more than one thousand 
dollars, and at the same time delivered him a mare and 
colt, and twenty-two head of cattle, which composed his 
entire stock of horses and cattle. In consideration of 
which, Hollingsworth transferred to Bozman the certifi- 
eates for three quarter sections of land, on which only 
one fourth of the price had been paid to the government. 
It appears that in February, 1824, and both before and af- 
ter, there was much land in the vicinity of the parcel 
sold by Hollingsworth to Bozman, and of a quality great- 
ly superior, subject to entry at one dollar and twenty-five 
cents per acre, and when the sale was made to Bozman, 
the lands sold him, if graduated by the market value of 
those in their vicinity, would not have commanded the 
minimum government price. It further appears, that by 
the transfer by Bozman of his notes, &c., he divested 
himself of all his estate, which cither by garnishment or 
Jieri facias could have been subjected to the satisfaction 
of the complainants judgments. 

The Court below without making any disposition of 
the bill as to Philemon Bozman, at October term 1828S, 
decreed that the complainant recover of Jacob Hollings- 
worth, the sum of five hundred dollars, the amount col- 
lected from the notes, &c., transferred to him by Daniel 
Bozman; the sum of two hundred and fifty dollars, being 
one half of the uncollected notes, &c., and which were 
deemed good, and the further sum of one hundred and 
thirty-two dollars, the price at which Hollingsworth re- 
ceived of Bozman the cattle, with interest, &c. 

To reverse this decree the respondents sued out their 
writ of error to this Court. 


Parsons and Coorrr, for the appellants. 


Baapsy, for the defendant in error. 
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By JUDGE COLLIER. The merits of this case are jypy i930, 
embraced in avery small compass. ‘The only inquiry +” 
that need be made, is whether the transaction between Bozman et al 
Hollingsworth and Bozman, as exhibited by the proof, ee a 
is fraudulent, or is accompanied by good faith, and sus- 
tained by a valuable consideration on the part of Hol- 
lingsworth. It is not enough that the notes, &c., were 
received by him as a consideration for the Jand conveyed, 
unless they were received without any design to delay 
or defeat the payment of the defendant’s demand. If 
such was his purpose and intention, the receipt of Boz- 
man’s property was iniquitous and fraudulent, in as much 
as it was contributing his assistance to delay or defeat the 
defendant in enforcing a collection of his judgment, ei- ees 
ther by garnishment against the debtors of Bozman, or owe tn 8 
execution against his estate. That the transaction must Taunton 678; 
have been Jona _ fide as well as upon a valuable considera- te? Bere. 
tion, in order to receive the approbation of law, is a rule and Rawle 89. 
sustained by indisputable authority. 

Fraud, it is said, is the judgment of the law upon facts 
and intents,’ and will not be gratuitously presumed. 41 Burr. 396. 
What are the facts which the proof offers for our consid- 
eration? They are briefly these; the father-in-law nego- 
tiates with the son-in-law on terms of friendship for the 
sale of lands on an advance of five hundred per cent on 
their market value, at a time too when judgments are ex- 
pected soon to be obtained against the son-in-law for an 
amount beyond what his estate is worth. He receives in 
return all the property of the son-in-law, even that which 
is essential to the maintenance of his family. The title 
to the lands transferred is so situated, that they can only 
be sold under a decree in equity, and by the time a suit 
for that purpose could be brought to a close, they would 
in default of payment of the residue of the purchase mo- 
ney, have reverted to the government. These facts re- 
quire no comment; when combined, they are evidence irre- 
sistible that Hollingsworth lent his agency to Bozman to 
enable him to delay or defeat the payment of the com- 
plainant’s demand. 

Let it not however be inferred that the great dispro- 
portion in value between the lands conveyed by Hollings- 
worth and the notes, &c., received by him, have induced 
the conclusion that the transaction is fraudulent. It has 
been repeatedly ruled by this Court, that inadequacy of 
consideration is not of itself presumptive evidence of 
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fraud, unless the disparity be so great as to force the mind. 
to conclude that the transaction must have been conceiv- 


Bozman etal ed or consummated with a fraudulent intent. But when 


v. 
Draughan. 





a 2. Bibb 26. 





coupled with other circumstances, it may be consider- 
ed as evidence of fraud. With this rule we are satisfi- 
ed, and are not inclined, were we called on, to depart 
from it. 

Though the transaction between Hollingsworth and 
Bozman is a fraud upon Bozman’s erediters, we yet be-- 
lieve that the decree of the Court below is erroneous. 
1. In decreeing the payment of two hundred and fifty 
dollars to the defendant, the half of the uncollected notes, 
&c., in the hands of Hollingsworth. 2. In decreeing the 
payment of one hundred and thirty-two dollars, the price 
of the cattle shewn by the proof to have been delivered 
by Bozman to Hollingsworth. 

With regard to the uncollected notes and accounts, the 
Court should have made an interlocutory decree directing 
them to be delivered to the master, and an account to be 
taken by him of the sums collected between the time of 
the coming in of Hollingsworth’s answer, and the taking 
of the account, or else a decree in some form by which the 
notes, &c., would have been secured for the satisfaction of 
the defendant’s judgments. No absolute decree could be 
rendered for the sum expected to be realized from their 
collection. ‘The defendant could only be placed in the 
situation of Hollingsworth, and derive only the benefit 
which he was to derive from the contract. 

For the price of the cattle, there could be no decree in 
favor of the defendant, though the proof may shew that 
he would be entitled to them or their proceeds. ‘There ix 
no allegation in the defendants bill with regard to them, 
and he can not subject to the satisfaction of his judgments, 
what he does not claim by his bill.¢ If the defendant 
would subject them, he must amend his bill. 

Having examined the case upon its merits, the result of 
our conclusion is, that the decree should be reverseds and 
the cause remanded at the costs of the plaintiff Hollings- 
worth. 


Reversed and remanded. 


Juper Lipsconr presided below and did not sit. 














SUPREME COURT OF ALABAMA. 


Bragan & Atwoop v. Racuanp, et al. 


BB. & A. sizned as indorsers, under the name of T., whose name was 
there before, the paper being blank. It was afterwards filled as a note 
payable tob. & A., and the indo:sements were filled, making them first 
indorsers, and T.as secoud. ., the holder, obtained judgment at law 
against each as indorsers. ‘I’. satisfied to R. the demand, and obtained a 
transfer of the judgment against B. & A., who then filed their bill for re- 
lief against it. ‘I. shewed that although judgment had been rendered 
against him, his indorsement was in fact a forgery, and he claimed the 
amount. It was held: 

1. That the judgment against T. was conclusive of T’s. liability as between 
R. and him, but was not evidence as between himand B & A. Thoy 
not being parties nor privies, but strangers. 

2. That it was immaterial to B. & A. whether the signature of T. was 
genuine or not, they having no equity against him. 

3. ‘That the liability of B. & A. was as first indorsers. 

4. That '. having satisfiedthe demand to R., was in equity entitled to col- 
lect itof B. & A. 

5. That where one pays money, which another was equally bound to pay, 
and received an equal benefit, contribution will be allowed. 

6. But that between accommodation indorsers, the liability is according to 
the order of the indorsements, and no right to contribution exists, either 
at law orin equity. 

7. That where a judgmentis assigned for valuable consideration, whether 
by pxrol or in writing, equity will sustain the assignment. 

8. Semdle, that a blank indorsement is an authority to fill a bill or note for 
such amount as the holder thinks proper. 


Tuts was a Chancery proceeding, in which five several 
bills were filed in Madison Circuit Court, by John Brahan 
and William Atwood, for the purpose of obtaining relief 
against a judgment which had been obtained against them 
at law in said Court by N. Ragland, at September term, 
1821, for the sum of $1837 34, which was affirmed in the 
Supreme Court with $183 damages, with costs: and which 
was sought to be enforced against them for the use and 
benefit of Simon Turner, as was shewn by an indorsement 
of Ragland’s attorney, made on the execution, dated the 
28th June, 1825. This judgment had been obtained on 
a note in these words: 

‘$1616 84. Twenty days after date I promise to pay 
Brahan & Atwood, or order, sixteen hundred and sixteen 
dollars eighty four cents, payable and negotiable at the 
Planters and Merchants’ Bank of Huntsville, for value 
received, this 2nd December, 1819. 

H. C. BRADFORD.” 

Indorsed in the following manner. 

“Pay the contents to Neil B. Rose, or order. 
SIMON TURNER 

Pay the contents to Simon Turner, or order. 
BRAHAN & ATWOOD 
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Pay the contents to Nathaniel Ragland. 
N. B. ROSE” 

In April, 1823, Brahan filed the first bill against Rag- 
land, Atwood, ‘Turner and Rose, to obtain an injunction 
to restrain the collection of the judgment from him. He 
charged that Atwood had indorsed the note with the firm 
name of Brahan & Atwood; that Atwood and himself were 
copartners, but that he had no authority to sign the firm 
name, and that it was signed without the knowledge or 
consent of the complainant; that it was signed as security 
and for the accommodation merely of Bradford; and that 
the consideration moved directly from Ragland to Brad- 
ford. He charged that the note was presented to Atwood 
by Bradford, with a request that he should indorse it, the 
name of Simon Turner being already on the note, and that 
he put the name of Brahan & Atwood under that of Tur- 
ner, all the indorsements being then in blank, and filled 
only by the attorneys at the trial. He avers that Ragland 
knew it was signed for the accommodation of Bradford; 
that it was notorious that Brahan & Atwood had ceased 
doing business as a firm, and that they were winding up. He 
charges that when the note fell due, he, Brahan, received 
no notice of non-payment; that no writ was served on him; 
that he knew nothing of it till after judgment, and that 
he is informed by Atwood, that he received no notice of 
demand and refusal to pay by the maker. He further 
states that he prosecuted a writ of error in hopes to reverse 
the judgment, but that it was affirmed by the Supreme 
Court. On this bill, an injunction was granted on the 
16th of April, 1823. 

In May, 1823, Ragland filed his answer to Brahan’s 
bill. He responds that he knew nothing of the terms of 
the partnership between Brahan & Atwood, nor of the 
consideration passing between Bradford and them for the 
indorsement, nor that they had quit business, nor whether 
they received notice or not, nor of the order in which the 
indorsements stood; that the money was originally loaned 
by an agent of his, and several times renewed; that the name 
of Brahan & Atwood was on several of the renewed notes, 
but whether they were originally indorsers, or when they 
became so, he does not know. He insists that all those 
matters should have been pleaded to the action at law, and 
relies on the judgment in his favor. Turner also answered 
at the same time; he states that he knew nothing of the 
consideration for the indorsement, nor what authority the 
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partners had by the terms of their partnership.. He insists suzy 130, 
that the note being made payable to Brahan & Atwood, —v™~~ 
they must of necessity be first indorsers; and‘ that he never er At- 


considered himself liable as first indorser. 


At May term, 1825, the injunction was dissolved, and Ragla 


the bill dismissed as to Ragland, for want, of equity; no 
proof was taken in the cause, and at June term, 1826, the 
bill was dismissed as to Turner and Atwood. 

In September, 1825, Brahan & Atwood filed a new bill 
against Turner and Ragland, in which they charge many 
of the same facts alleged in the former bill; also that there 
had been several previous notes, of which the note sued 
on was arenewal; that on the note previous to this, Tur- 
ner was first indorser, and frequently had been so, and 
that the complainants never were first indorsers; that when 
the paper was presented to Atwood for his signature, it 
was a blank, only the amount of the note was marked in 
figures at the left hand, and Simon Turner’s name was in- 
dorsed on the back, in the position of a first indorser; that 
Atwood knew Turner to be good, and indorsed under Tur- 
ner, intending his indorsement to be as second indorser, 
and delivered it to Bradford, who filled it up payable to 
Brahan & Atwood instead of Turner. That to the action 
at law, want of notice to charge them as indorsers, was 
relied on, but that the jury found against them, and the 


judgment was affirmed; that in the mean time, Ragland 


had obtained judgment against Turner, and satisfaction of 
the debt of him, and that this operated as a satisfaction of 
the judgment against them; that by an indorsement on 
the execution by Ragland’s attorney, it appears that it is 
now issued for the benefit of Turner, and that Ragland has 
no further claim. ‘They further charge that the debt con- 
tains an accumulation of excessive interest, for which, in 
equity, they being sureties, are not liable; that at the time 
Brahan filed his bill, he was ignorant of that fact, and that 
Bradford is insolvent. They insist that they are entitled 
to relief as against Ragland, for all over the real debt and 
legal interest; and against Turner for the whole, as he was 
first indorser, and should be charged as such. On this 
bill, a second injunction was granted, to restrain the collec- 
tion of the judgment at law. 

At June term, 1826, an order was made allowing the 
complainants to file a bill of review, &c.; whereupon, Bra- 
han & Atwood exhibited an amended bill, and bill of re- 
view, against Ragland and Turner. In this bill they re- 

33 
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JULY 1830, Cite all the previous proceédings, and charge that they em= 


ployed counsel to file their bill, and had no knowledge 


Brahan & At- themselves that it waS necessary to seek a review of the 


v. 


decree dismissing the original bill as to Ragland; that At- 


Ragland et al. wood did not know in fact that the first bill was dismissed, 


but that the bill now sought to be amended was prepared 
by counsel without any consultation with Brahan, but on 
such information as Atwood could give, and under a be- 
lief that the original bill was still pending and could be 
dismissed without prejudice to the bill then filed; but thet 
they are now advised, that as all the parties (except At- 
wood, on whom process was not served,) were before the 
Court, they should not have filed a second original bill, but 
should have proceeded by way of supplement or bill of 
review. ‘They charge that the dismissal of the bill was 
erroneous, because, Ist. much of the judgment was for 
excessive interest, not known to them till after the dismis- 
sal as to Ragland; 2nd. that Turner had paid the debt te 
Ragland; and 3d. because Turner was in fact first indorser. 
For these errors they pray that the decrees of dismissal 
may be reviewed and corrected, &c. 

In December, 1826, another bill was filed, entitled the 
bill of review of Brahan against Ragland and ‘Turner, and 
the amended bill of Brahan & Atwood against the same. 
In this bill they recite all the previous proceedings, and 
pray that this bill may be considered in the nature of a 
bill of review, of amendment and of supplement, su that 
the whole controversy may be determined properly by 
onedecree. ‘To this bill, Ragland and Turner demurred, 
and moved to dissolve the injunction for want of equity 
in the bill, and at May term, 1827, the demurrer and mo- 
tion were overruled by the Chancellor; in October, 1827, 
Turner filed his second answer. 

Turner, in this answer, admits that he paid Ragland the 
amount of the judgment against him, and states, that at 
the time, it was agreed between Ragland and him, that 
the judgment against Brahan & Atwood should be col- 
lected in the name of Ragland for the use of Turner, and 
that he should have the control of it: He says he knows 
nothing of the consideration of the note or high interest, 
nor that any other notes were given before the one sued 
on, nor that it was signed in blank. He denies ever in- 
dorsing any of the notes, and denies his signature to the 
note sued on, and says he never knew of its existence till 
after its maturity; that it is not his aet, and is not binding 
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on im. He insists on. the judgment at law, and that Bra- syzy 1930, 


han & Atwood are first indorsers. He also: relies on the 


first decree made on Brahan’s bill, and claims that the Brahan & At- 


judgment at law should be enforced in his favor. On the 


Vv 


coming in of this answer, the second injunction, on mo- Regland et al 


tionof Turner, was dissolved. 
In March, 1828, another supplemental bili was filed by 
Brahan & Atwood, against Benjamin Patteson, A. F. Hop- 
kins, Ragland, Turner, J. McKinley and Benjamin Hinch- 
man. In this bill. they allege that after the levy of the 
execution which issued after the dissolution of the first 
injunction, Atwood purchased the one half of the two 
bonds made by John Hart and Simon Turner, to John H. 
Eaton, one of which bonds was for $1459 61, payable the 
Ist of April, 1824, to John H. Eaton or order, the other 
for $1551 64, payable the Ist of April, 1825; both dated 
the 5th of April, 1822; that when he made this purchase, 
he had not been notified that Turner had transferred his 
interest in the judgment; that he bought these claims, be- 
leiving they could be set off ; that [art had died insolvent, 
and that Turner was notoriously insolvent; and praying 
that his interest in the bonds might be set off against any 
claim Turner might have against them. They further set 
forth, that at the February term, 1828, of the County Court 
of Madison, a garnishment was sued out against them by 
J. H. Eaton, who had recovered in 1824, a judgment 
against Turner, amounting with interest to about $2000; 
that they appeared in Court and answered ona Saturday, 
neglecting to state that they themselves had an interest in 
the bonds aforesaii, then in their possession, not reflectin 
that it was material to protect their own interest; that af- 
ter their answer was filed, and before judgment was pro- 
nounced on their answers, the matter was laid over till the 
next Monday; that on Monday they made a further an- 
swer to the garnishment, but that in the mean time Patte- 
son and Hinchman filed a bill, setting forth that before the 
service of the garnishment on the complainants, Turner 
had transferred all his interest in the judgment obtained 
by Ragland to Patteson, who had transferred again a por- 
tion of it to Hinchman, and praying on their part an in- 
junction to prevent Eaton from taking a judgment on his 
garnishment, and that on their bill, an injunction was grant- 
ed against Eaton; and that a suit in Chancery then com- 
menced against them by Patteson and Hinchman was then 
pending, to determine whether they, Patteson.and Hinch- 
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SULY 1830, Man, and those claiming tinder them, shall have the ben- 
—v™ efit of the judgment; that on the second execution in fa- 
Brahan & At- yor of Ragland, there is an indorsement as follows: “The 
wood whole amount of this execution is to be paid to McKinley 
Ragland et al. & Hopkins for the use of Benjamin M. Hinchman, and is 
“~~ not to be paid to any other person, 15th February, 1828, 
Simon Turner;” and that they are informed McKinley & 
Hopkins, by contract with Patteson, claimed one half of 
the execution. They pray that the proceeding may be 
stayed till it is ascertained who is properly entitled; that 
otherwise they may be compelled to pay twice, &c; that 
the defendants may be injoined and restrained from collect- 
ing so much as will be necessaay to satisfy the judgment of 
Eaton against Turner, until the bill filed by Hinchiman 
and Patteson against Eaton shall be acted upon, and if de- 
cided in favor of Eaton, that the injunction for so much, 
and also for the one half of said judgment in favor of Rag- 
land be rendered perpetual; that the injunction on the ori- 
ginal bill be reinstated, &c. A transcript of the record 
of the garnishment was appended to this bill as an exhibit. 
On this bill the injunction was reinstated by a fiat made in 
vacation on the 15th of March, 1828. 

Turner again answered this bill in May, 1828. He re- 
fers to his previous answer, and insists thereon; he an- 
swers further, that he sold to the defendant, Patteson, all 
his interest in the judgment at law, obtained by Ragland 
against the complainants in April, 1826, for about $1200, 
and received in payment thereof a debt, money and goods; 
that at his request, he made a written assignment of it to 
one Henry Stokes, and that since that time, he has had no 
further interest in the matter. He admits he made the 
transfer on the execution to McKinley & Hopkins, for the 
use of Hinchman; he admits that he signed the notes made 
by Hart, and as the security of Hart, and that Hart died 
insolvent; he also admits that he is himself insolvent; that 
Eaton had obtained judgment against him, and that this 
judgment is still unsatisfied. He says he knows nothing 

of the transactions by which Atwood acquired an interese®™ 
in the notes made by Hart and himself. 

Hinchman also answered the bill; he refer@to, and re- 
lies upon, the answer of Turner; he says he knows noth- 
ing of the rights of Atwood to the half of the two bonds 
made by Hartand Turner. He insists that Atwood knew 
of the assignment made by Turner when he acquired this 
interest, if he acquired any, and controyerts the rights 
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asserted by the complainants. He exhibits and sets up a ar om 


written assignment made by S. Turner, on the 10th of 


April, 1826, by which he assigned the whole of the judg- — At- 


ment to Henry Stokes and his assigns. On this assign- 


v. 
ment was indorsed a transfer, dated the 10th of September, Rasgiand et al. 


1326, by which Stokes assigned the judgment to Patteson 
without recourse; and by a further indorsement made by 
Patteson, dated the 12th September, 1826, he Patteson, 
assigned $2600 of the judgment to him, the said B. M, 
Hinchman, i in trust for the use of Samuel Archer of Phil- 
adelphia. He insists upon his rights under this assignment. 

Patteson likewise filed his answer, relying upon the an- 
swer of Turner, corroborating the answer of Hinchman, 
and controverting the rights set up by the complainants, 
and also Atwood’s $ acquisition of the interest of one half 
in the bonds signed by Hartand Turner. He insists that 
Atwood had notice of the transfer made by Turner; he 
admits the right set up by Hinchman, and admits that the 
transfer on the execution was made with his consent to 
Hinehman, on his agreeing to pay him the surplus after 
his claim was satisfied. He admits he made a contract 
with McKinley & Hopkins, in June, 1826, by which he 
bound himself to pay them one half of the proceeds of the 
judgment when collected, after deducting a fee of $100 
duc them, but denies that they acquired any control over 
the jadgmedt by that contract. ‘The proceedings on the 
garnishment at the suit of Eaton are admitted, and also 
the pendeney of the bill of Patteson and Hinchman against 
Eaton, but he insists that Eaton can sustain no injury, be- 
cause on obtaining an injunction against him, they gave 
bond and seeurity to indemnify him against all loss by the 
improper exhibition of their bill. 

The depositions of several witnesses were taken in the 
case. ‘Iwo witnesses, R. B. Purdon and D. Moore, ac- 
quainted with the hand writing of Turner, deposed that 
his signature indorsed on the note, was not in their opin- 
ion genuine. One J. P. Neal, a witness, proved that 
while Brahan & Atwood were copartners, Bradford brought 
to Atwood a blank paper with about the sum of $1616 on 
oue cofner, the name of Bradford signed below, and the 
name of Simon Turner written on the back, and requested 
Atwood to indorse it with the name of Brahan & Atwood, 
who promised to do so, and he believed the note sued on 
was the same paper. He did not recollect if Bradford 
said any thing as to who was to be the payec. He also 
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states that he is acquainted with the hand writing of Tir-. 
ner, andon examination, he does not believe it to be gen- 
uine. A:witness named Scruggs, proved that on the 12th 
of September, 1826, Hinchman received from Patteson 

the assignment of Turner’s interest, and the several in- 

dorsements constituting the claim of Patteson and Hinch-- 
man; that the assignment of $2600 was made by Patteson 

to Hinchman, in part payment of a large debt due by 

Patteson for goods purchased of him. He also deposed’ 
that Atwood had notice of the transfer made by Turner;: 
that Atwood then admitted he had.no set off, but said 

the debt was.unjust, and that he never intended to pay it 
if he could avoid it; that this was in January, 1828. He- 
further proved that it was-agreed when the indorsement 

was made on the execution to Hinchman, that Hinchman, 
should pay Patteson the surplus over and above the amount 

of his demand when satisfied; and that in February, 1828,. 
Brahan saw this indorsement before he answered the gar- 

nishment of Eaton. Henry Stokes deposed that the judg- 

ment was transferred to him by Turner, at the request of | 
Patteson and for Patteson’s use; that he had no interest 

whatever in it, and that he indorsed it over to Patteson to 

whom it belonged, at his request. He further deposed 

that he signed the refunding bond, &c., &e. Simon Tur- 

ner proved the transfer made to him by Ragland’s attorney 

on the execution, and that it was made by the authority of 
Ragland; that on the 10th of April, 1826, he transferred 

it to Stokes as shewn in writing, at the request and for the 

use of Patteson, to whom he had sold it for about $1300, 

which he received of Patteson in a debt, goods and money. 

He also proved that he signed the assignment on the exe- 

cution to Hinchman by the direction of Patteson. Some 

other depositions appear in the record, which it is believed. 
not to be necessary here to notice. 

The cause came on to be heard on the several bills,. 
answers, exhibits and depositions, (the suit being discon- 
tinued asto Ragland,) at the spring term 1828, before 
Judge Taylor, who rendered a decree dismissing the se- 
veral bills of the complainants, except so much of the last 
supplemental bill filed by them, as constitutes it a bill of 
interpleader between Patteson and others, and J. H. Eaton, 
and continued the injunctien for $2000, and so much of 
the last bill 2s prayed an interpleader till a decree should 
be rendered between them, and ordering that the com- 
plainants should pay all costs, except the costs of the bill 
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“of initerpleader. Brahan & Atwood sucd out their writ 
‘of error to reverse this decree, insisting that it was erro- 
‘ne us, and that they wereentitled to therrelief prayed for. 
After the issuance of this writ of error, at May term 1829, 
‘tthe remaining part of the cause was disposed of ; the in- 
junction was dissolved, and Patteson and Hinchman were 
allowed to have the benefit of the residue of their judg- 
ment at law; the complainants’ bill was finally dismissed at 
their costs. It was agreed that this subsequent matter 
might be considered of in this Court, and that the assign- 
ment of error might embrace the whole cause. 


The cause was argued at great length by Hutcurson, 
for the appellants. 


{lorxrns, argued for the appellees. 


By JUDGE COLLIER. The appellants who had be- 
fore been, and perhaps were at this time co-partners in 
trade, exhibited at different periods during the years 1823, 
725, and 26, five bills on the equity side of the Circuit Court 
of Madison, all proposing to enjoin perpetually the col- 
lection of a judgment recovered by the appellee, Ragland, 
against them as first indorsers of a note of one Henry C. 
Bradford, upon the allegations that the note was indorsed 
for the accommodation of Bradford, and in violation of 
their mercantile association; that at the time the indorse- 
ment was made, the note was not drawn; the paper on 
which it was drawn was indorsed by Simon Turner, the 
appellee, and the figures indicating the amount were writ- 
ten on the left corner on the other side; that the consid- 
eration of the note was the loan of money by Ragland to 
Bradford, for which notes had been repeatedly renewed. 
On the renewed note last preceding, the name of Turner 
appeared as first indorser, though on some of the previous 
notes the appellants may have been first indorsers. 

It further appears that Turner had paid to Ragland the 
amount of a judgment recovered against him on his in- 
dorsement, and that the collection was about to be coerced 
for Turner’s benefit, as appeared by an indorsement by 
Ragland’s attorney on the execution which had issued 
thereon. 


258 


JULY'1830, 


Brahan & At- 
w 
‘Vv. 
Ragland etal. 


a 





Turner admits that he had paid Ragland with an agree-- 


ment that he was to have the benefit of the judgment against 
the appellants, and to the third bill denies that he had in- 
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yucy ie, dorsed, or authorised the indorsement of any of the notes 
of Bradford to Ragland, which the proof established so far 
Brabao & At- ag it is incumbent on him to adduce it. 

—_ The points we propose to examine as arising out of these 
Ragland et al. facts, or presented by the arguments of counsel, are 

Ist. Is Turner, as between the appellants and himself, 
to be considered an indorser of Bradford’s note? 

2nd. Is he liable to contribute jointly with the appel- 
lants to its pay ment? 

Srd. Is he entitled to the benefit of Ragland’s judg- 
ment against the appellants? 

4th. Is the indorsement of the appellants good in favor 
of a bona fide holder for a valuable consideration? 

Ist. It is conceded that Turner’s answer, so far as it de- 
nies the indorsement of Bradford’s note, is fully sustained. 
by proof. And the question recurs, whether he can be 
permitted to deny it after having suffered a judgment 
against him upon it in favor of Ragland, without interpo- 
sing as a defence a denial of his signature. 

The record of the recovery by Ragland against Turncr 
would be admissible if material, for the purpose of shew- 
ing that a judgment was recovered. But when introduced 
by the appellants, they cannot claim the benefit of the le- 
gal consequences which result from it in favor of partics 
and privics; they are strangers, and it cannot according to 
the rules of evidence, make testimony for them. 11 is es- 
sential to the admissibility of judgments, that each party 
should be entitled to their benefit as proof, and they can- 
not be used against a stranger, so neither should they be 
used by them. The verdict may perhaps have been foun- 
ded upon his testimony, when he had an interest in pro- 
curing it for the purposes of evidence; now as he cannot 
give evidence directly, he should not be permitted to do 
it circuitously. These views are sustained by Gilbert, an 
a Page 31. ancient law writer of celebrity, in his treatise on ev idence, a 
6 } Starkie and are adopted by more modern authors. Agair, judg- 
_ ments operate by way of estoppel, and all esioppels are 
45h. & g, founded on mutuality; for the want of this essential, the 
479. judgment against Turner is inadmissible.¢ 

But let it be conceded that the judgment in favor of 
Ragland v. ‘Turner is inadmissible, both for the purpose ef 
shewing a recovery and the defence interposed, and we are 
then unprepared to yield an acquiescence to the conclusions 
which the appellants counsel have deduced from such pre- 
mises. A denial in that suit by Turner of his indoxse- 
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ment, could not have availed the appellants any thing, sty 1830, 
even if such denial had prevented a recovery. The ap- - 
pellants would still have been liable to Ragland. And if Brahan & At- 
Turner had given notice to the appellants. before action v. 
brought, that his indorsement was a forgery, it would not Raglandet al. 
have afforded to them a valid defence. In moral justice eae 
then, the appellants have no cause of complaint against 
him. 

It is granted that the recovery by Ragland against Tur- 
ner is conclusive between the parties, for the reason that 
it is evidenced by record. Against strangers, we think it 
has been made manifest that it is no evidence. 

Let us next inquire what influence the negleet of Tur- 
ner to make known to the appellants the forgery of his 
name can have upon their title to relief. The record dis- 
closes no evidence of Turner ever having admitted his 
signature to be genuine, or contributed his aid to Bradford , 
to impose upon the appellants. Perhaps he was in the 
habit of lending his name to Bradford by indorsing blanks, 
ani he may not have acquired a knowledge that the in- 
dorsement of his name was spurious, at an earlier period 
than that at which he diselosed it in his answer. Be this 
as it may, it does not appear that he ever adopted the in- 
dorsement as his own, so far as the appellants are con- 
cerned, and the only deduction to be made in their favor 
from the inattention and neglect of Turner, is not a con- 
clusion but a presumption of fact, that his signature is ge- 
nuine; this presumption is met and explained away by 
proof. 

2nd. Though it was conceded as well by the counsel for 
the appellants as the appellees, that euthority was adverse 
to contribution, we deem it fitting to examine the ques- 
tion that the law may be ascertained and adjudged. Every 
indorsement is equivalent to the drawing of a new bill; 
the indorser undertakes with his indorsee, that if he will 
use due diligence to obtain payment of the maker, and if 
he fail, advise him thereof in a reasonable time thereafter, 
then he, the indorser, will pay it. Every indorser is lia- 
ble to those whose names appear on the paper after his. 
if the proper steps have been taken to charge him, and 
they are required to respond severally and not jointly to 
the holder. This being the nature of an indorsement, and 
the liability imposed by it, it is obvious that indorsers can- 
not be viewed as sureties; the latter are liable at all events, 
unless discharged by some post factum occurrence, while 
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suny is30, the former incur no engagement, and the liability of all or 
vw either, will depend wpon the fact whether the proper steps 
Brahan & At- have been taken to charge them. 
= In Hizon v. Reed :4 this question came before the Court 
Ragland etal. of Appeals in Kentucky. In that case the first indorser 
a 2 Littell’s paid the note at maturity, and brought his action to recover 
Rep.176. of the second indorser, one moiety of the money paid. 
The Court ruled that had the defendant paid the note, he 
would have been entitled to recover the amount from the 
plaintiff, and ‘‘in such cases, the first indorser shoald be 
considered as saying to the subsequent indorser, | will 
stand behind you for the whole;”’ and consequently con- 
tribution cannot be coerced in his favor. In Brown v. 
67 Jobn. 361. Moti, it is held that a prior aceemmodation indorser is 
liable toa subsequent one, and in such cases “the indorser 
cannot set up that he indorsed the note without considera- 
tion, because by sending the note into circulation by a ge- 
neral indorsement, and making thereby a negotiable bill, 
@ consideration is implied by the law merchant, and an in- 
quiry into that fact is precluded.” 
¢ Randolph's In the Farmers’ Bank v. Vanmeter,¢ it was adjudged 
Rep. 53. that the doctrine of contribution did not apply as between 
‘accommodation indorsers, unless there was an express or 
implied agreement to bear parts of the loss as joint sure- 
ties, ‘inthe event of the inability of the drawer to pay. 
The learned Judge in pronouncing the opinion of the Court, 
remarks with great perspicuity of diction, **‘Sureties may 
bind themselves severally in succession, so that each may 
be a supplemental surety in respect to another. Cray- 
@ 14 Ves. 160. thorne v. Swinbourne.4 In this case they have bound 
themselves by an instrument, the legal effect of which is 
to subject them in respect to each other in suecession, in 
the order in which they indorsed, and they must be taken 
to be bound according to the legal effect of the instrument, 
until the contrary appears.”’ 
e 4Jobn.Ch. In Campbell v. Mesier and another,¢ the doctrine of 
Rep.34. contribution at common law, is considered somewhat at 
length. That was a suit in Chancery, brought for the re- 
covery of a moiety of the money expended in the repair- 
ing of a party wall, which divided the premises of the 
complainant from thoso of the defendant. It appeared that 
the wall was in a dilapidated state, and that the enjoyment 
of their respective premises rendered its reparation neces- 
sary. The Chancellor remarked, that ‘‘the doctrine rests 
on the principle; that when the parties stand in eguali 
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gure. the law requires equality, which is equity, and one syzy 4830, 
of them shall not be obliged to bear the burthen in ease of 
the rest.” Again, ‘‘contribution depends rather upon the Brahan & At- 
principle of equity than upon contract. The obligation 
arises not from agreement, but from the nature of the rela- Ragland et al. 
tion, or guasi ex contractu, and as far as Courts of law 
have in modern times assumed jurisdiction, it is as Lord 
Eldon said,* upon the ground of an implied assumpsit. 14. Ves. 164. 

The inference deducible from these authorities is, that 
when the parties have made a contract, which by its legal 
interpretation, does not place them in equalé jure, but 
considers the undertaking of some of the promising parties 
as supplemental; neither law nor equity will expound the 
contract otherwise than according to its legal effect, unless 
the consent of the parties expressed or to be implied from 
circumstances authorizing the Courts to give a different 
exposition and operation; and will not therefore in such 
case compel contribution. But when one of two parties 
have expended money in the performance of that which 
was beneficial to another, and in which that other was 
bound to aid, as in the case of Campbell v. Mesier and 
another, equity will compel him who has borne no part of 
the expense, to contribute his proportion. Considered 
with these distinctions in view, the doctrine of contribu- 
tion stands on solid and discernable ground. 

3rd. Though the doctrine of cession as applicable to a 
subsequent indorser who has paid a judgment in favor of 
the holder, against a prior indorser, offers a very interest- 
ing inquiry, the view which we take of the case so far as 
it has been sought to be applied, does not make its exam- 
ination material. It cannot be important to answer the 
question, whether by the silent operation of law, without 
the aid of a Court, Turner has been subrogated to the 
rights of Ragland. He ¢eclares in hisanswer that he paid 
Ragland, with an understanding that he was to have the 
benefit of his judgment against the appellants, and the tes- 
timony shews that Turner had received an assigament 
from the attorney of Ragland, to which assignment it does 
not appear that Ragland has ever objected. Nor does it 
appear whether the individual who made the assignment 
was the attorney at law or in fact; nor is it shewn that he 
transcended his authority; if he has, it forms no ground 
for relief in equity. ‘The payment of the judgment to the 
officer authorized to coerce its payment by execution, 
would be a sufficient discharge for the appellants. 
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It is too well settled upon authority to inquire now 
whether judgments are assignable in equity. Chancery 
will protect the assignment of a judgment in favor of one 
who has paid a valuable consideration for it, whether the 
assignment has been made by parol or in writing. The 
facts which appear on the record, it is believed bring Tur- 
ner within the operation of this rule and entitle him to its 
benefit. 

4th. It is a rule of the English law merchant, in the 
ascertainment of which, there is no variety of decision, 
that he who writes his name on a blank paper stamped for 
a bill or note, gives an implied authority to the holder of 
it, to fill it up with any amount that the stamp will war- 
rant. Inthis country we have no stamps, so that the se- 
curity which they afford in England, to him who writes 
his name upon a blank paper, with a view to be made the 
drawer, maker, or endorser of a bill or note, afterwards 
to be filled up, is lost here. Yet by analogy it would 
seem, that he continues liable without limitation as to 
amount in favor of a dona fide holder for a valuable con- 
sideration. 

The appellants do not however complain that the note 
was filled up with a larger sum than they had authorized; in 
fact there were figures on the paper indicating its amount. 
But their complaint is that they are to be made first indor- 
sers instead of Turner, who they believe was to have been 
such. Let usexamine the grounds of their belief, and the 
benefit which would have resulted to them, had that belief 
been realised. Bradford did not inform them that Turner 
was to be the payee, and consequently the first indorser; 
and with neither Ragland or Turner did they have an in- 
terview. ‘They concluded from the circumstance of Tur- 
ner’s name appearing on the paper when they lent theirs, 
that he was to be the first indorser, and from the further 
reason that he had first indorsed the last renewed note; 
and this conclusion was superinduced, though on some of 
the previous notes, they may have been first indorsers. 
If Turner had been made the payee of the note, the facts 
shew that it would have been void asto him, and that a re- 
covery could not be coerced at law. Hence the appellants 
could have derived no advantage from the making and in- 
dorsement of the note agreeably to their expectation. 

Let it be remarked that the liability of the appellants is 
founded rather upon the law merchant, than upon the prin- 
ciples of the common law proper, and that that law will 
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fot entertain such a defence as the one set up against amer- yryy 1850. 
eantile security, when in the hands of a bona fide holder\—7~ 

for a valuable consideration. Usury and forgery are ac-Braban& At- 
knowledged grounds of defence as against all persons, but - 
neither of these are pretended by the appellants to exist. Ragiand et al. 
it is then obvious that Ragland is entitled to recover of ~ 
the appellants, unless he had contributed to their delusion, 
and that ‘Turner as his assignee, is entitled in equity to 
have execution of the judgment. 

The limited powers of Atwood, as the copariner of 
Brahan, cannot render void his indorsement as to Brahan, 
unless their dimitation, or the fact that he lent the names 
of the appellants without consideration was known to Rag- 
land, in either of which instances Ragland would have 
been chargeable with a fraud on Brahan, which is not 
pretended. 

Many other topics have been discussed by the counsel 
in this cause, which we forbear to notice, either because 
they are unimportant to a decision upon the merits, or are 
not presented for an examination by the record. 

The decree must be affirmed with costs; and such is the 
epiniou of Jupces Crensnaw, Wurre and myself. 





By JUDGE SAFFOLD. Being unable to concur in 
the opinion of the majority of the Court, it will suffice to 
express my views on the main feature of the controversy, 
it being the one on which I dissent. It is in relation to 
the effect of the indorsement on the note in question, un- 
der the circumstances attending its execution. 

The material facts on this point from the several bills, 
answers, exhibits and proofs appear to be, that previous 
to December, 1819, Bradford by original applications and 
the renewal of his debts, had procured several notes to be 
discounted in Bank and otherwise, with Simon Turner, one 
of the defendants, and these complainants as his securities 
in the form of indorsers. After much negotiation in this 
way between Bradford and Ragland, with Turner, Rose 
and these complainants as sureties or indorsers, and chiefly 
or entirely for the accommodation of Bradford; a note 
was executed for about $2500 by Bradford in favor of 
Turner, having thereon indorsed the names of said Tur- 
ner as first, these complainants second, and Rose third 
indorser. After the maturity of this note, the debt was 
paid except the sum of $1616 84, which, and the interest 
thereon, is the debt now in contest, but in a new and mo- 
sified form. 
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For the security of this residue, and to obtain further 


\vV ~~ time upon it,.a blank for a note was presented to Atwood,. 


Brahan & At- 
wood 


v. 
Ragland et al. 


one of the complainants, for indorsement. It had at the 
time the amount ($1616 84) marked in figures on the left. 
corner, and Turner’s name written on the other side, in: 
the usual and proper position of first indorser. On the 
presentation of the paper, and at the request of Bradford, 
Atwood signed the name of Brahan & Atwood, who were 
partners in trade, using this title below the name of Tur- 
ner as second indorsers, and delivered it te Bradford. 
The latter of his own accord, for aught appearing to. the- 
contrary, filled up the face of the note, making it payable 
to the complainants, and delivered it to. Ragland, who after 
having it in Bank for a time, put it in suit against the com- 
plainants, as first indorsers, his counsel having so filled the. 
indorsement as to place the complainants in the attitude of. 
first indorsers and Turner as second. 

The complainants attempted defence to the suit against: 
them in the Circuit Court, and being unsuccessful there, 
removed it into the Supreme Court, where perhaps on the: 
principle that whether first or second indorsers, they were 
alike responsible to a subsequent indorser, the judgment: 
was affirmed. During this litigation, suit was also brought: 
against Turner as indorser, a recovery had, and the judg- 
ment satisfied by himself before the affirmance of the judg- 
ment against the complainants. Ragland, by attorney,. 
after obtaining satisfaction out of Turner, sued out execu- 
tion on the judgment against the complainants, and in- 
dorsed thereon that it was for Turner’s benefit, on the 
ground that he was second, and complainants first indorsers. 

With a view to relief in Chancery against the judgment: 
and execution thus obtained, and pressed against the com- 
plainants, they filed several bills in the nature of original,. 
supplemental and amended bills, and a bill of review, 
embracing in their claims to relief, various other matters. 
which are unimportant to the consideration of the ques-- 
tion of liability between the indorsers themselves. They- 
however obtained an injunction of the judgment against 
them, by means of which, and this writ of error, the col-. 
Jection of the money from them remains suspended. Re- 
specting the regularity of the complainants multiform pro- 
ceedings in Chancery, it isonly necessary to remark, that 
I cannot regard the original bill filed by Brahan alone, and’ 
the decree thereon, as a bar to relief subsequently sought 
by himself and partner; not only the parties, but the: 














SUPREME COURT OF ALABAMA, 


‘grounds of relief are different, and what is more material, 
‘the main grievance, the indorsement on the execution, 
assigning the interest to Turner, and the pressure of it has 
subsequently arisen. ‘Turner, who seeks indemnity and 
‘remuneration as second indorser, by means of the assigned 
execution, does not appear at any time to have denied, but 
‘that the note in question, and several prior netes for simi- 
lar objects, and having the names of these complainants 
‘as indorsers, contained also indorsements in his name. 
Nor does he appear in any form or manner to have denied 
the genuineness of his signatures to this or the preceding 
notes, until six or seven years after their execution. He 
remained profoundly silent for nearly the same lapse of 
time, after it was mutually known to him and the com- 
pleinants, that the notes bore his signature, and that the 
latter were deeply interested in its genuineness and his 
responsibility; his silence was cautiously maintained until 
after Bradford had fled the country. Moreover, at an 
early period after the execution of the note, it having been 
drawn payable only twenty days after its date, when sued 
as indorser, he simply pleaded non-assumpsit, and suffered 
judgment to be rendered against him, without presuming 
to deny his indorsement. It is true the record evidence 
of this recovery is not in the transcript, but it was, as ap- 
pears from the written opinion of the Circuit Court, of- 
fered as evidence there, and rejected as being matter 
inter alios acta. The complainants’ bill however char- 
ges the recovery to have been suffered in the manner sta- 
ted, and Turner’s answer admits it in general terms. 
Therefore if the facts be material, and I think they are, 
they must be assumed as true, or a certiorari should issue 
to bring up the record asa part of the evidence. There 
is not the slightest evidence or even averment, that the 
complainants ever consented to become first indorsers to 
this note, or ever admitted themselves to be such. On 
the contrary, it manifestly appears that Atwood, who 
signed the name of the firm, believed at the time, that he 
was binding them as second indorsers only; and that this 
was a reasonable and natural conclusion, from seeing the 
name of Turner previously indorsed, and from the prior 
transactions of a similar nature, between the same parties, 
and to which Turner had made no objection. 

It has not escaped me, that Turner, by his answer to the 
complainants’ bill, denies generally that he knew any thing 
of the previous notes mentioned as having borne his sig- 
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nature as indorser, or that he ever indorsed them, or the 
one in contest, or that he authorized any one to indorse 
them for him, or that they were made with his knowledge 
or consent; or that he afterwards recognised them as valid 
indorsements. But it must be observed that this answer 
was filed in October, 1827, and is the first intimation we 
have of any denial from him of the genuineness of his sig- 
natures, when the note in controversy fell due in Decem- 
ber, 1819, and the suit thereon against him was instituted 
shortly thereafter. In aid of Turner’s answer, ft is ad- 
mitted that he had furnished sufficient other proof, that 
the indorsement on the note is not in his hand writing. 

It is equally true, as an abstract proposition, that neither 
the appearance of a forged indorsement on the note, or 
any delusive expectations formed from the beiief of its 
genuineness by another, at the time of giving his indorse- 
ment, can create any liability on the person whose name 
is thus indorsed, or affect the rights of a subsequent in- 
dorsee for a valuable consideration, and without notice of 
the fraud. Let it also be admitted that the judgment or 
verdict obtained by Ragland against Turner, is inadmissi- 
ble as evidence in a suit between the latter and these com- 
plainants. Yet it by no means follows that any waiver by 
Turner of his defence against the indorsement, or any re- 
cognition either expressed or implied of his responsibility, 
whether in the defence of a suit against him or otherwise, 
does not bindhim. Nor can I admit that the record shew- 
ing the nature of the suit against him and his plea, is not 
admissible evidence to shew his admission or recognition 
of his indorsement. Suppose instead of the plea of non- 
assumpsit, he had confessed judgment according to the 
note and indorsement, it would have been no less matter 
inter alios acta, yet doubiles the complainants would 
have been entitled to shew such admission of his liability 
as indorser, and that by therecord. It fully appears from 
the complainants’ bill and Turner’s answer, and as it is 
understood by the record of the recovery against him by 
Ragland, that Turner in that suit declined availing himself 
of the only legal defence that could have been made, on 
the ground of the alleged forgery of his name, as either 
second or first indorser, and that then he had all te evi- 
dence of the fact, that he has had at any time since. If 
the indorsement was a forgery, and he had plenary evi- 
dence of the fact, his defence would have been no less 
available against Ragland than these complainants. And 
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as the responsibility of the latter, depended ultimately on syry 1230, 


the validity of Turner’s indorsement, together with the 


solvency of Bradford; if the indorsement was spurious, Braban és At- 


it Was important that they should have had the earliest no- 


tice of it, that they might have sought redress against Ragland et al. 


Bradford. Who can sey that with such notice, they would 
not have secured themselves? How is Turner’s myste- 
rious silence, relative to the alleged forgery to be ac- 
counted for? Did he fear that a denial of his indorsement 
at the proper time, or at any time during the seven years, 
would elicit proof that he had lent the use of his name to 
his friend, and that it had been so used to his prejudice? 
Was he unwilling to deny his indorsement, lest. it should 
subject some one to the peril of forgery? Or did he seek 
to favor the, complainants decision, and promise himself 
the gratification of suffering a recovery against himself, 
that he might prosecute recourse against the complainants 
who he knew, or had the best reasons to believe were only 
accommodation indorsers? In any view of the subject, 
it wasan extraordinary and highly criminal silence. I 
conceive the circumstances to amount te a full recognition 
and adoption of his indorsement, sufficient to estop him in 
relation to all persons, from a subsequent denial of the 
indorsement. 


Then I must regard Turner as an indorser; and admit- 


ting that in equity,a subsequent indorsee for a» valuable 
consideration, who has made satisfaction to his indorser, 
may have the benefit of cession of a judgment, obtained 
by the latter against a prior indorser; admitting also that 
the same may be done in the case of accommodation in- 
dorsers, where there is no agreement, express or implied to 
the contrary; yetgl view this case as one essentially dif- 
ferent from.either. That these were accommodation in- 
dorsers is sufficiently evident. All the circumstances con- 
stituting Turner’s.admission, recognition or adoption of 
his indorsemegt, apply equally to the peculiarities of the 
case; to the note with his indorsement in the positi@n of 
first ‘in@wrser, and doubtless with a knowledge that tht in- 
dorsement in his,name hed been first written. But Tur- 
ner relies, amogg other things, on the fact that Brasford 
filled up the note, which had remained blank, till after the 
indorsement had been made, with the names of the com- 
plainants, instead of himself, as payee; whereby it became 
necessary, to secure the benefit of both indorsements, that 
they should be filled up as though the first had been made 
34 
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JULY 1810. from them to him, and that Ragland’s attorney acted ac- 
cordingly. From these circumstances it cannot be infer- 
Brahan & At- red that the complainants ever consented to incur a sepa- 
¢. rate liability as between the indorsers, or to be made first 
Ragland etal. indorser. The exact reverse of these facts is fully shewn 
“—~ to be the situation of the parties. The light most fav- 
orable to Turner, in which I think the subject can be 
viewed, is to regard him and the complainants as having 
strongly implied their consent to stand as co-sureties for 
Bradford, and that as between them the principle of con- 
@ Page 174. tribution applies. I admit the true doctrine to be as held 
Page 562. in 2 Littelle and 4 Randolph,® that in ordinary cases of 
indorsers, even for accommodation, where nothing is ex- 
pressed or implied to the contrary, there is no right of con- 
tribution. That in signing as indorsers, they are pre- 
sumed to know the law governing commercial transactions, 
and to have embarked their respective liabilities, subject 
only to the common law responsibility in relation to in- 
dorsers, and which is so far different from that of co-sure- 
ties, that the former are held “to have only bound them- 
selves severally in succession, so that each may be a sup- 
plemental surety in respect to another.’’ In support of 
this doctrine, the Supreme Court of Virginia and New 
York, and most of the American tribunals which have 
€ 14 Vesey adopted it, refer for authority to the case of Craythorne 
- v». Swinburne.c All the authorities however concur in 
the admission, that if from the particular circumstances of 
the transaction, an agreement among the indorsers can be 
inferred, that each should bear a part of ¢he loss if any, 
as joint sureties, then they are to be regardcd as sueh, and 
contribution must be allowed, at least in equity. The case 
referred to of Craythorne v. Swinbumne, which has been 
often treated as a leading offe, strongly inculcates this doc- 
.*®- _trine, and maintains that the intrinsic equity of the case, 
as between the indorsers should ever be regarded. The 
facts of that case could not involve much, difficulty, yet 
the Chancellor went at length into the doctrine of liability 
betWeen co-sureties, and of contribution, and I Mink ad- 
mitted the principle for which I contend,-and which would 

award contribution in a case like the present. 
; He admitted the position that “equality is equity in re- 
d@ 4Jobn. Ch. spect to sureties.”” In the case of Campbell v. Mesier & 
Rep. 334. emstan,? it is ruled that the doctrine of contribution is 
not so much founded on contract as on the principles of 
equity and justice. That where the iaterest is common, 
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the burden also should be common, and that this principle, syry see. 

that equality of right requires equality of burden, has a 

more extensive and effectual operation ina court of equity ee At- 

than in a court of law. = 
Hence I om of opinion, the deefee should award con- Ragland etal. 

tribution between Turner and the complainants. 


Deeree affirmed, 
Jupcr TAr.or, not sitting. 


FRIERSON AND SHORTRIDGE V. BLAKESLEY. 


1. The statute allowing amendments in proceedings before justices, doses 
not authorize a change in the names of the parties. ; 

2. An appeal bond payable toa party who is dead, is void, and no judgment . 
can be rendered thereon. 


Frierson made a note payable to-Thomas English, or 
bearer, on which a suit was brought before a justice of the 
peace in Tuscaloosa, in the name of English, for the use 
of Ralpha Blakesley, and judgment by default was ren- 
dered for the plaintiff. Frierson appealed tothe Circuit 
Court, and executed an appeal bond, with Shortridge as 
security, payable to ‘Thomas English, who sues for the 
use of Ralpha Blakesley.’’? In the Circuit Court, a state- 
ment of the cause of action was filed in the name of Eng- 
lish, for the use of Blakesly, as in the warrant. Frierson 
pleaded in abatement, that English was dead at the time of 
the commencement of the suit, and to this plea, the plain- 
tiff demurred. The cause came on for trial at March 
term, 1529, and before the Court pronounced judgment on 
the demurrer, the plaintiff asked leave to amend his state- 
ment or declaration, by striking out the name of English, 
and inserting in lieu thereof, that of Blakesley as plaintiff, 
with an averment that he was bearer of the note. The 
defendant excepted to the decision of the Court, allowing 
the amendment; and refusing to withdraw the plea in abate- 
ment and to plead over, judgment was rendered for the 
Plaintiff against him aud his security in the appeal bond. 

The errors assigned by Frierson and Shortridge, are Ist. 
that the Court erred in allowing the amendment; and 2d. 
In rendering indgment against the security in the appeal 
bond. : ; 
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sULY 1s.  Evuis, for the plaintiffs fm error. The Court below 
went farther in allowing the amendment, than any statute 
Frierson and authorizes; this case is not within any of the statutes, 
v. - none go so far as to authorize a change of parties to the 
Blakesley. action. Many liberal decisions have been made under the 
_ statutes of jeofails by our Courts, but they cannot by ana- 
logy, be assimilated to this ease, but on ihe contrary, in 
a1 Stewart 62 Smith § Hill v. Cobb,« this Court decided that a mis- 
joinder of parties could not be cured. Iu our case, the 
rror is not a mere defect, apparent on the face of the pro- 
ceedings, it isan error in the very foundation of the action; 
a dead person is made the legal plaintiff in the suit; the 
whole proceedings are void from the beginning, for the 
want of the most essential of all requisites, proper parties. 
6 Lawsof Ala. ‘The appellee can derive no aid from the statute of 1812,° 
P. 70, See. # which provides that where a suitis brought by one for the 
; use of another, that thé death of the nominal plaintiff shall 
not abate the suit. There was mueh reason that during 
the delays of a suit, the holder of the note should not be 
defeated by the death of the payee, when his suit was ori- 
inally well brought. But here the reason ceases; the 
eath had occurred before the suit was brought. The time 
and manner of permitting the amendment, was also im- 
proper. The statute of 1824, allowing parties to with- 
draw demurrers, was made for the benefit of defendants, 
not of plaintiffs: an issue in law was formed on the plea, 
and we were entitled to the benefit of the judginent of the 
Court on it. The judgment is also against the security in 
the appeal, ona bond which wasa mere nullity and void. 
It was made payable to a person not in being, and judg- 
ment is rendered on it in favor of another person. This 
is irregular; in simmary judgments against securities on 
statutory bonds, no latitude should be allowed. The su- 
rety toabond might have a defence against the payee, 
which he could not assert against another person. Seri- 
ous injustice might be done by admitting such loose pro- 
¢ 5Cranch 15. ceedings. ¢ 


Moopy, argued for the appellee. 


By JUDGE WHITE. Courts of law have long mani- 
fested great care in protecting the rights of equitable plains 
tiffs, who are compelled to sue in the names of others; and 
our statutes have made some salutary provisions, which 
this Court has inclined to favor, to prevent the dismissal of 
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appeals from before justices, on mere technicalities, and de- 





269 


JULY 1830, 


fects of form. We have also, perhaps, as liberal statutes—-v™~ 


of amendments, as can be found in other codes, and yet 
there are certain fundamental rules, which cannot be lost 
sight of, without endangering the rights of parties, and 
destroy’ ing all system in the administration ofjustice. The 
forms of ‘actions to a considerable extent, are founded in 
good sense, and preserved from necessity; and hence we 
find that amendments have, by almost all Courts, been so 
restricted, as not to allow of a change of the character’ of 
the action. Again, the suit must be brought by him who 
has the legal right, and his name cannot be substituted by 
another. And “although Courts for certain purposes, do 
recognise a beneficial or equitable plaintiff, so far as to pro- 
teet his rights, I know of no instance where they have 
stricken out the legal plaintiff, and placed the one for whose 
use the suit is breught in his stead. The case of Smith 
& Hill v. Cobb,¢ wasone commenced before a justice of 
the peage, against both the maker and indorser of a note; 
it was taken by appeal to Madison Circuit Court, where 
by leave of the Court, the plaintiff was permitted to dis- 
miss his suit against the indorser, and take judgment against 
the maker alone. Qn error to this Court, judgment was 
reversed, on the principle that the statute, as to the trial 
of appeals from justices of the peace, does not cure a mis- 
joinder of parties; and if so, it cannot cure the more fatal 
mistake, of bringing the suit in the name of a dead man, 
as in this case. And again, if the defect of a misjoinder 
of parties could not be remedied by the Circuit Court, in 
the case cited, surely the Court here, must have erred in 
striking the name of one man from the record, and sub- 
stituting that of another in his stead. In either case, had 
the suit been commenced properly, it could have been 
sustained; but both cases being alike materially wrong in 
their inception, they must abide the same result. As to 
the statute referred to, it was evidently designed for 
cases, commenced in the names of living persons, for the 
use of others, and therefore has no application to ‘the pre- 
sent question. We then think that the first assignment of 
error is sustainable. The second assignment we think 
equally well taken; the appeal bonds being given to Eng- 
lish, whotwwas dead, are void; and hence the judgment 
upon them should not have been rendered. 


Judgment reversed. 


Junce Lrrscomn, not sitting. 


Frierson and 
— 


wiabestey: 


al stewart 62% 


6 Laws of Ala. 
page 7U. 








